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UNITED STATES DISTRICT COURT
Concord, New Hampshire
JAMIE B. FOOTE*, aminor, by Pat T. Foote, the next best friend, et d.
V. Case No: NT1989

J R.MOSES*, et a. and SMALLVILLE PUBLIC SCHOOL DISTRICT
*Please see note regarding gender of witnesses on page

STIPULATED FACTS

Jamie B. Foote is a seventeen year old senior at Smalville Public High School. (She/He) isthe
Smallville High School Student Council President. During the summer of 2000, Jamie Foote met with other
members of the Smdlville High Student Council to discuss plans for specid events during the 2000-2001
school year. Foote and a mgjority of the students (he/she) met with decided to request a homecoming dance
to be held in the gym at Smallville High. These students knew that the request might cause some controversy
because the Smalville School District had a''no dancing on school premises’ policy. Foote and the other
Council members also discussed other projects for the school year, including starting a SADD (Students
Againgt Driving Drunk) chapter at the schoal.

Smdlville High Schooal is part of the Smallville Public School Digtrict. Smallville has a population of
approximately 5,000. There are about 500 students in grades 9-12 at the high school. The school digtrict, as
established by state law, is nearly 100 years old. It is governed by a seven-member school board elected by
eligible voters of the Smallville Didtrict.

In September of 2000, Foote and a small group of students, mainly some student council members, met
with the Smadlville High Principa, |. M. Arder, to request planning a homecoming dance at the high school.
Principa Arder reminded the students of School Board Policy 707, expressly prohibiting school-sponsored
dances. The principa read the students the policy as published in the Smallville Student Handbook, " School
dances are not authorized and school premises shal not be used for purposes of conducting a dance." Foote
and the other students protested claiming the policy was unfair, but the principal said (he/she) had to enforce
Board policy; and therefore the homecoming dance request was denied. The principal said that only the
school board could change the policy.



Foote and severd other students started a petition drive to gain support for changing the school board
policy. The students gathered severa hundred signatures from students, parents, and others supporting a
change in school board policy to permit responsibly planned dances on school premises. After recelving some
complaints about the petition fervor disrupting normal school routine, Principal Arder questioned Foote about
the necessity of having a petition drive that was interfering with education at Smallville High. Foote informed
Arder that (he/she) and the other students were exercising their constitutional right to petition the government
(i.e., the school board) for aredress of grievances and in this case Foote said the students are using their
citizenship skills to attempt to change the "no dancing” policy of the governing school board. The principal
suggested that (he/she) might need to halt Foote's petition drive and place restrictions on the time, place and
manner of gathering signatures. Foote told the principal that those restrictions would be uncongtitutiond.

Foote met with some of the students and a few supporting parents to discuss Arder's complaint and
comments about the petition drive. The group decided to voluntarily suspend the petition drive and present
their petitions to School Board President J. R. Moses at the Board's October meeting.

At the Board meeting, Foote rose from the audience, raising (his/her) hand to get President Moses
attention, then Foote yelled that (she/he) wanted to speak. President M oses refused to recognize Foote at the
public meeting. When Foote persisted, President Moses informed (him/her) that (he/she) needed to request in
advance a place on the Board's agenda. Nearly fifty people had crowded into the Board's meeting room, and
most appeared to support Foote's right to speak. Foote's (father/mother), Pat Foote, approached the standing
microphone and asked to be recognized. President Moses asked the other Board members to move to
suspend the regular rules of order and allow (Mr./Ms.) Foote to speak. The Board so moved. President
Moses informed (Mr./Ms.) Foote that the Board normally allows fifteen minutes for a public forum at the
conclusion of regular board business, but since the rules had been suspended, (he/she) could speak.

(Mr./Ms.) Foote identified (himself/herself) as aresdent of Smallville, a taxpayer, and the parent of
Jamie Foote. (He/She) held up severd petitions representing hundreds of signatures supporting a changein
the "no dancing on school premises' policy. (He/She) asked the Board to serioudy consider the desire from so
many for a change. (He/She) gestured to the students at the Board meeting and asked the Board to please
alow these young people an opportunity to celebrate homecoming by having a dance at the high school gym.
(He/She) reminded the Board that the gym is used for other after school events, like the Smdlville High
basketball games. Foote said many parents believe homecoming should be a fun, wholesome experience held
at the high school, not off at some hall across town, or even worse, in another town or city. Many in the
audience applauded (Mr./Ms.) Foote's comments. President M oses thanked (Mr./Ms.) Foote for (hisher)
remarks, and (shefhe) told (him/her) the petitions and issue would be reviewed by the Board in executive
session. Some in the audience yelled for the Board to change the policy now, but Moses gaveled the meeting



to order and continued with regular Board business. Severa in the audience left, including the Footes. The
public meeting was adjourned, and the Board went into executive session.

In executive session, the Board discussed the petitions and the request to change the policy. After some
discussion, the Board voted to table the request until the November meeting. President M oses asked Principal
Arder, who was present in the executive session, to address the issue at the November meeting.

During the remainder of October and into November, the community was buzzing with discussion and
debate, sometimes heated, about the "no dancing” policy.

meeting- Terry Tribe, aformer
candidate for the Smdllville School Board and currently professor of congtitutional law, alss-requested a place
on the agenda.

The November Board meeting had an overflow crowd. The Board moved the meeting to the high school

Adtanee-Terry Tribe was recognized rext; and proceeded to address the Board.

Tribe reminded the Board that (she/he) had once been a candidate for the School Board. (She/He) had
publicly supported changing the school board policy to permit dances on school premises. Tribe said (she/he)
knew that certain members of the community, including Reverends Purdy and Braggert and others from the
Gospel Alliance, had openly disagreed with Tribe's position on school dancing. Tribe said (his/her) support of
dancing probably cost (him/her) the election. Tribe told the Board that (he/she) had recently accepted a
position on the faculty of the State University's School of Law and —él=|e’§he)—sa|d (he/she) was currently

teaching courses in congtitutiona law.;

Havelving-Relgiodstssdestr-Publie-Sehoels” _Tribe had been following the dancing controversy in the news.
(He/She) had contacted the Foote family and discussed the issue with severa students and parents who

explained their efforts trying to change the policy.




Moses asked Principal Arder to address the issue. Principal Arder said he would be opposed to changing
the policy on dancing. Arder claimed that the efforts to change the policy have already caused heated debates
and disruption at school. Furthermore, if dancing is permitted on school premises, the Board and school
administration would have to consider many other issues such as supervision, costs to keep the school
premises open and clean, as well as the related problems that occur in dance settings (i.e., acohol and drug
abuse, fights, promiscuity, etc.). Principal Arder said the students needed to get their minds back on their
studies, and to stop causing disruptions and using school settings to plan these dance parties. Arder said
Smallville had done very well without any dancing at the schools. Arder also reminded the Board of hisher
role on the School Law Committee of the State Association of Secondary School Administrators (SASSA).
Arder said that schools retained the power to make decisions regarding what are appropriate school functions
and that the courts supported the public school's authority in these matters. Arder discussed Supreme Court
cases concerning searches and seizures and administrative control of school-sponsored functions, like school
assemblies and school newspapers. Arder also said that the dancing issue is divisive, pitting students against
students and in some cases, parents against their own children. Peace and harmony must be restored to
Smdllville, Arder loudly proclaimed.

After hearing from all of the speakers, Board member Lois Lane, recommended that the Board take no
action on the school palicy. Noting no opposition from other Board members, President Moses stated that the
policy would remain in effect. Jamie Foote shouted that supporters of changing the policy would not be
silenced, they would return.

In late November, Foote and other members of the SADD chapter submitted an application requesting
to rent the high school cafeteriafor a SADD fundraising dance. The Board denied the rental request
informing Foote that Policy 707 clearly states, “... school premises shall not be used for purposes of
conducting a dance."

At the December Board meeting's public forum portion, Terry Tribe asked the Board to reconsider the
SADD rental request of the high school cafeteria. Tribe reminded the Board that other organizations rented
school facilities under the District's Rental-Use policy, and this denial to the SADD chapter amounts to a
violation of freedom of association, due process and equa protection of the U.S. Constitution. Tribe asked
that the Board respond to this request as soon as possible. President Moses said the Board would consider

the request after hearing from any other speakers during the public forum. Next, Chris Goode approached the




microphone to speak. (Mr./Ms.) Goode, a sixteenyear-old student and Secretary of the Smalville High
Student Council, presented petitions in support of Policy 707. (He/She) also told about attending a high school
dance while visiting (his’her) cousin in the big city of Metropolis. (He/She) said the experience was shocking
and embarrassing. Some at the dance openly smoked marijuana, others were drinking acohol, there was at
least one fight, and the music and "dirty dancing” were suggestive and embarrassing. (He/She) said Smallville
High did not need these problems. Furthermore, (he/she) said some students would fedl peer pressured to
attend the dances at the high school and this would cause more problems with parents who did not want their
sons and daughters dancing. Chris said Jamie Foote did not speak for (him/her) and many other students.
(Mr./Ms.) Goode was the last speaker to come forward during the public forum.

Fearing possible litigation by Tribe and the Foote forces, President Moses moved the Board to executive
session. After along executive session, the Board returned to the open session and voted to stop all "outsider”
rentals of school buildings until the matter could be studied further.

At the January meeting, after hearing from Principal Arder about additional problems of outside rentals
of school facilities, the Board voted to formally repea the Rental Use Policy and adopt a new No Use Policy
(Policy 1166), diminating all “outsider" rentas of the school's buildings for any purpose. The No Use Policy
permits use of the school facilities for school-sponsored activities only.

Foote once again approached Principal Arder and asked that (he/she) please consider sponsoring a
SADD fundraising dance as a school-sponsored activity. Arder strongly reminded Foote of Policy 707
prohibiting school-sponsored dances. Arder told Foote that (he/she) hoped this controversy could be ended

because the dancing issue was disrupting the educational environment of the school and community. Foote

In early February, Foote and some other students, with the support of their parents filed a petition in
federal court suing the Smallville School District and its Board members claiming that School Board Policy
707 violates the-establishment-clause-the free speech clause and freedom of association, as protected by the
First Amendment to the United States Constitution.- Furthermore, the change in the School Rental Use Policy

amounts to adenial of due process and equal protection as protected by the Fourteenth Amendment of the
U.S. Congtitution.




CLAIMS

PETITIONER'SCLAIMS
Comes now the plaintiffs, Jamie and Pat Foote and others, aggrieved by the unconstitutional actions of
the Smalville Public School District, and moves this Honorable Court to:

2. Declare Policy 707 and the No Use Policy 1166, to be in violation of the freedom of association

protected by the First Amendment of the U.S. Constitution.
3. Declare the Smdlville School Board's action adopting Policy 1166 to be in violation of the due process
and equal protection clause of the Fourteenth Amendment, and to enjoin the School Board from

enforcing Policy 1166, and to order areinstatement of the Smallville School Rental Use Policy.

DEFENDANT'SCLAIMS
Comes now the defendants J. R. Moses and the members of the Smallville School Board, and moves
this Honorable Court to uphold the validity of Policy 707 and 1166, as well as the actions of Principa |. M.

Arder, by affirming the following claims:

2. Policy 707 and Policy 1166 limiting the use of school facilities to school-sponsored activities do not
violate any individual or groups freedom of association as protected by the First Amendment. Individuas
and groups are free to legdly associate throughout the Smallville Community.

3. Policy 1166 has been enacted by the legally enacted Smallville School Board as empowered by the State,
and acting in compliance with the due process clause of the Fourteenth Amendment and said policy does

not deprive any person life, liberty, or property. Furthermore, Policy 1166 appliesto al "outsiders' and

therefore does not violate the equal protection clause of the Fourteenth Amendment.




IN SUPPORT OF THEIR RESPECTIVE CASES, THE FOLLOWING
WITNESSES* WILL BE CALLED:

WITNESSESFOR PETITIONER

Jamie B. Foote, Petitioner, Student, and President of Smallville High School Student Council

Pat T. Foote, Petitioner and Parent of Jamie B. Foote

Terry Tribe, Professor of Law, and Former Candidate for Smallville School Board

WITNESSES FOR DEFENDANTS

J. R. Moses, Defendant, President of Smallville School Board

[. M. Arder, Principa of Smdlville Public High School and Chairperson of the School Law Committee, State
Association of Secondary School Administrators

Chris Goode, Student, and Secretary of Smallville High School Student Council
*The gender of witnesses may be determined by each individual team unless the gender is otherwise

specified. Please notify opposing counsel of the gender of your witnesses and make all appropriate

gender adjustments in witness' statements and examinations, opening statement and closing argument.

EXHIBITS

The parties have stipulated to the authenticity of each of the following exhibits, as well as the authenticity of
all witness statements:

School Board Policy 707 and School Board Policy 1166










EXHIBIT

SCHOOL BOARD POLICY 707

School Dances. School dances are not authorized and school premises shall not be

used for purposes of conducting a dance.

EXHIBIT

SCHOOL BOARD POLICY 1166

No Use Policy. School facilities may be used only for school-sponsored activities.

All "outsider" rentals of school facilities are hereby prohibited.

EXHIBIT
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LEGAL INFORMATION THAT MAY BE USED IN PREPARING THISMOCK
TRIAL CASE

CONSTITUTION OF THE UNITED STATES
Amendment 1. (Ratified, 1791)

Congress shal make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press, or the right of the people peaceably to assemble,

and to petition the Government for a redress of grievances.

Amendment X1V. (Ratified, 1868)
Section 1. All persons born or naturalized in the United States and, subject to the jurisdiction thereof, are

citizens of the United States and of the State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United State; nor shall any State deprive any
person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.

The following are excerpts from case law concerning the legal issues raised in this
mock trial case. This is only a portion or summary of the opinions in each cited case.
The entire case (including majority, concurring and dissenting opinions) may be read

in preparation for the mock trial.
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John F. Tinker and Mary Beth Tinker, Minors, etc., et al., v. Des Moines | ndependent Community
School District, et al., 89 S. Ct. 733 (1969)

First Amendment rights, applied in light of the specia characteristics of the School environment, are
available to teachers and students. It can hardly be argued that either students or teachers shed their
congtitutional rights to freedom of speech or expression at the schoolhouse gate. This has been the
unmistakable holding of this Court for dmost 50 years. In Meyer v. Nebraska, 262 U.S. 390, 67 L.Ed. 1042,
43 S. Ct. 625, 29 ALR 1446 (1923), and Bartels v. lowa, 262 U.S. 404, 67 L. Ed. 1047, 43 S. Ct. 628 (1923),
this Court, in opinions by Mr. Justice McReynolds, held that the Due Process Clause of the Fourteenth
Amendment prevents States from forbidding the teaching of aforeign language to young students. Statutes to
this effect, the Court held, uncongtitutionaly interfere with the liberty of teacher, student, and parent. See also
Pierce v. Society of Sisters, 268 U.S. 510, 69 L. Ed. 1070, 45 S. Ct. 571, 39 ALR 468 (1925); West
Virginia v. Barnette, 319 U.S. 624, 87 L. Ed. 1628, 63 S.Ct. 1178, 147 ALR 674 (194 3); McCollumv.
Board of Education, 333 U.S. 203, 92 L. Ed. 649, 68 S.Ct. 461, 2 ALR2d 1338 (1948); Wieman v.
Updegraff, 344 U.S. 183, 195, 97 L. Ed. 216, 73 S.Ct. 215 (1952) (concurring opinion); Sveezy v. New
Hampshire 354 U.S. 234, 1 L. Ed. 2d 1311, 77 S.Ct. 1203 (1957); Shelton v. Tucker, 364 U.S. 479, 487, 5 L.
Ed. 2d 231, 236, 81, S.Ct. 247 (1960); Engel v. Vitale, 370 U.S. 421, 8 L.Ed. 2d 601, 82 S.Ct. 1261 (19620;
Keyishian v. Board of Regents, 385 U.S. 589, 603, 17 L.Ed. 2d 629, 640, 87 S.Ct. 675 (1967); Epperson v.
Arkansas, 393 U.S. 97, 21 L. Ed. 2d 228, 89 S.Ct. 266 (1968).
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In West Virginia v. Barnette, supra, this Court held that under the First Amendment, the student in public
school may not be compelled to salute the flag. Speaking through Mr. Justice Jackson, the Court said:

"The Fourteenth Amendment, as now applied to the States, protects the citizen against the State itself
and all of its creatures -Boards of Education not excepted. These have, of course, important, delicate, and
highly discretionary functions, but none that they may not perform within the limits of the Bill of Rights. That
they are educating the young for citizenship is reason for scrupulous protection of Constitutional freedoms of
theindividud,, if we are not to strangle the free mind at its source and teach youth to discount important
principles of our government as mere platitudes.” 319 U.S,, at 637, 87 L. Ed. a 1637, 147 ALR 674.

In order for the State in the person of schoal officias to justify prohibition of a particular expression of
opinion, it must be able to show that its action was caused by something more than a mere desire to avoid the
discomfort and unpleasantness that always accompany an unpopular viewpoint. Certainly where there is not
finding and no showing that engaging in of the forbidden conduct would "materidly and subgtantialy interfere
with the requirements of appropriate discipline in the operation of the school,”" the prohibition cannot be
sustained. Burnside v. Byars, supra, at 749.

In our system, state operated schools may not be enclaves of totalitarianism. School officials do not
possess absolute authority over their students. Students in school as well as out of school are "persons’ under
our Congtitution. They are possessed of fundamental rights which the State must respect, just as they
themselves must respect their obligations to the State. In our system, students may not be regarded as
closed-circuit recipients of only that which the State chooses to communicate. They may not be confined to
the expression of those sentiments that are officialy approved. In the absence of a specific showing of
congtitutionally valid reasons to regulate their speech, students are entitled to freedom of expression of their
views.

In Keyishian v. Board of Regents, 385 U.S. 589, 603, 17 L. Ed. 2d 629, 640, 87 S. Ct. 675, Mr. Justice
Brennan, speaking for the Court, said:

"The vigilant protection of constitutiona freedoms is nowhere more vitd than in the community of
American schools. Shelton v. Tucker, [364 U.S. 479, at 487, 5 L.Ed.2d 231, a 236, 81 S.Ct. 247]. The
classroom is peculiarly the market place of ideas. The Nation's future depends upon leaders trained through
wide exposure to that robust exchange of ideas which discovers truth out of a multitude of tongue, rather than
through any kind of authoritative selection.”

The principle of these casesis not confined to the supervised and ordained discussion, which takes place
in the classroom. The principa use to which the schools are dedicated is to accommodate students during
prescribed hours for the purpose of certain types of activities. Among those activities is persona

intercommunication among the students. Thisis not only an inevitable part of the process of attending school;
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it is also an important part of the educational process. A student's rights, therefore, do not embrace merely the
classroom hours. When heisin the cafeteria, or on the playing field, or on the campus during the authorized
hours, he may express his opinions, even on controversia subjects like the conflict in Vietnam, if he does so
without "materially and substantially interfering with the requirements of appropriate discipline in the operation
of the school" and without colliding with the rights of others. Burnside v. Byars, supra, at 749. But conduct
by the student, in class or out of it, which for any reason -whether it stems from time, place, or type of
behavior - materially disrupts classwork or involves substantia disorder or invasion of the rights of othersis,
of course, not immunized by the congtitutional guarantee of freedom of speech. Cf. Black-well v. Issaquena
County Board of Education, 363 F. 2d 749 (CA5th Cir 1966).

Under our Congtitution, free speech is not aright that is given only to be so circumscribed that it existsin
principle but not in fact. Freedom of expression would not truly exist if the right could be exercised only in an
area that a benevolent government has provided as a safe haven for crackpots. The Congtitution says that
Congress (and the States) may not abridge the right to free speech. This provision means what it says. We
properly read it to permit reasonable regulation of speech connected activities in carefully restricted

circumstances. But we do not confine the permissible exercise of First Amendment rights to a telephone

booth or the four comers of a pamphlet, or to supervised and ordained discussion in a school classroom.
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Bethel School District No. 403, et al. v. Matthew N. Fraser, aminor and E. L. Fraser, Guardian ad

litem, 478 U.S. 675, 106 S.Ct. 3159, 92 L .Ed 2d 549 (1986)
The role and purpose of the American public school system was well described by two historians, saying

"public education must prepare pupils for citizenship in the Republic . . . It must incul cate the habits and
manners of civility as values in themselves conducive to happiness and as indispensable to the practice of
sdf government in the community and the nation." C. Beard & M. Beard, New Basic History of the United
States, 228 (1968). In Ambach v. Norwich, 441 U.S. 68, 76-77, 60 L.Ed. 49, 99 S.Ct. 1589 (1979), we
echoed the essence of this statement of the objectives of public education as the "inculcation of fundamental
values necessary to the maintenance of a democratic political system.”

These fundamental values of "habits and manners of civility" essentia to a democratic society must, of
course, include tolerance of divergent politica and religious views, even when the views expressed may be
unpopular. But these "fundamental values' must also take into account consideration of the sensibilities of
others, and, in the case of school, the sensibilities of fellow students. The undoubted freedom to advocate
unpopular and controversial views in schools and classrooms must be balanced against the society's
countervailing interest in teaching students the boundaries of socially appropriate behavior. Even the most
heated political discourse in a democratic society requires consideration for the persond sensibilities of the
other participants and audiences.

The First Amendment guarantees wide freedom in matters of adult public discourse. A sharply divided
Court upheld the right to express an antidraft viewpoint in a public place, albeit in terms highly offensive to
most citizens. See Cohen v. California, 403 U.S. 15, 29 L.Ed 2d 284, 91 S.Ct. 1780 (1971). It does not
follow however, that smply because the use of an offensive form of expression may not be prohibited to
adults making what the speaker considers a political point, that the same latitude must be permitted to children
inapublic school. In New Jersey v. T. L. 0., 469 U.S. 325, 83 L.Ed. 2d 720, 105 S.Ct. 733 (1985), we
reaffirmed that the congtitutiona rights of studentsin public school are not automatically coextensive with the
rights of adults in other settings.
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Surely it is a highly appropriate function of public school education to prohibit the use of vulgar and
offensive terms in public discourse. Indeed, the "fundamental values necessary to the maintenance of a
democratic political system" disfavor the use of terms of debate highly offensive or highly threatening to
others. Nothing in the Constitution prohibits the states from insisting that certain modes of expression are
inappropriate and subject to sanctions. The inculcation of these valuesis truly the "work of the schools."
Tinker, 383 U.S,, at 508, 21 L.Ed. 2d 731, 89 S.Ct. 733, 49 Ohio Ops 2d 222; see Ambach v. Norwick,
supra. The determination of what manner of speech in the classroom or in school assembly is inappropriate
properly rests with the school board.

The process of educating our youth for citizenship in public schools is not confined to books, the
curriculum, and the civics class; schools must teach by example the shared values of a civilized social order.
Conscioudly or otherwise, teachers (and indeed the older students) demonstrate the appropriate form of civil
discourse and palitical expression by their conduct and deportment in and out of class. Inescapably, like
parents, they are role models.

This Court's First Amendment jurisprudence has acknowledged limitations on the otherwise absolute
interest of the speaker in reaching an unlimited audience where the speech is sexualy explicit and the
audience may include children. In Ginsberg v. New York, 390 U.S. 629, 20 L.Ed. 2d 195, 88 S.Ct. 1274, 44
Ohio Ops 2d 339 (1968) this Court upheld a New Y ork statute banning the sale of sexually oriented materia
to minors, even though the materia in question was entitled to First Amendment protection with respect to
adults. And in addressing the question whether the First Amendment places any limit on the authority of
public schools to remove books from a public school library, al Members of the Court, otherwise sharply
divided, acknowledged that the school board has the authority to remove books that are vulgar. Board of
Education v. Pico, 457 U.S. 853, 871-872, 73 L.Ed. 435, 102 S.Ct. 2799 (1982) (plurality opinion); id., at
879-881, 73 L.Ed. 2d 435, 102 S.Ct. 2799 (Blackmun, J., concurring); id., at 918-920, 73 L.Ed. 2d 435, 102
S.Ct. 2799 (Rehnquist, J., dissenting). These cases recognize the obvious concern on the part of parents, and

school authorities acting in loco parentis to protect children, especidly in a captive audience, from exposure

to sexually explicit, indecent, or lewd speech.




Hazelwood School District, et al., v. Cathy Kuhlmeier, et al., 108 S.Ct. C1. 5762, 98 L.Ed. 2d 592

(2000)
Students in the public schools do not "shed their congtitutiona rights to freedom of speech or expression

a the schoolhouse gate." Tinker, supra, a 506. They cannot be punished merely for expressing their persona
views on the school premises whether "in the cafeteria, or on the playing field, or on the campus during the
authorized hours" ID., at 512-513-unless school authorities have reason to believe that such expression will
"substantialy interfere with the work of the school or impinge upon the rights of other students' 1d., at 509.
We have nonethel ess recognized that the First Amendment rights of students in the public schools "are
not automatically coextensive with the rights of adults in other settings," Bethel School District No. 403 v.
Fraser, 478 U.S. 675, (1986), and must be "applied in light of the specia characteristics of the school
environment." Tinker, supra, at 506; cf. New Jersey v. T. L. 0., 469 U.S. 325, 341-343 (1985). A school need
not tolerate student speech that isinconsistent with its "basic educational mission,” Fraser, supra, even though
the government could not censor similar speech outside the school. Accordingly, we held in Fraser that a
student could be disciplined for having delivered a speech that was "sexualy explicit” but not legally obscene
at an officia school assembly, because the school was entitled to "disassociate itself" from the speechin a
manner that would demonstrate to others that such vulgarity is "wholly inconsistent with the ‘fundamental
values of public school education." We thus recognized that "the determination of what manner of speech in
the classroom or in school assembly is inappropriate properly rests with the school board,” rather than with the

federa courts. It isin this context that respondents First Amendment claims must be considered.
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We dedl first with the question whether Spectrum may appropriately be characterized as a forum for
public expression. The public schools do not possess dl of the attributes of streets, parks, and other traditiona
public forums that "time out of mind, have been used for purposes of assembly, communicating thoughts
between citizens, and discussing public questions.” Hague v. CIO, 307 U.S. 496, 515 (1939). Cf. Widmar v.
Vincent, 454 U.S. 263, 267-268, n. 5 (1981). Hence, school facilities may be deemed to be public forums only
if school authorities have "by policy or by practice" opened those facilities "for indiscriminate use by the
generd public,” Perry Education Assn. V. Perry Local Educators’ Assn, 460 U.S. 37, 47 (1983), or by some
segment of the public, such as student organizations. Id., at 46, n. 7 (citing Widmar v. Vincent).If the facilities
have instead been reserved for other intended purposes, "communicative or otherwise," then no public forum
has been created, and school officials may impose reasonable restrictions on the speech of students, teachers,
and other members of the school community.

The question whether the First Amendment requires a school to tolerate particular student speech, the
question that we addressed in Tinker is different from the question whether the First Amendment requires a
school affirmatively to promote particular student speech. The former question addresses educators ability to
silence a student's persona expression that happens to occur on the school premises. The latter question
concerns educators authority over school-sponsored publications, theatrical productions, and other expressive
activities that students, parents, and members of the public might reasonably perceive to bear the imprimatur
of the school. These activities may fairly be characterized as part of the school curriculum, whether or not
they occur in atraditiona classroom setting, so long as they are supervised by faculty members and designed
to impart particular knowledge or skills to student participants and audiences.

Educators are entitled to exercise greater control over this second form of student expression to assure
that participants learn whatever lessons the activity is designed to teach,, that readers or listeners are not
exposed to materia that may be inappropriate for their level of maturity, and that the views of the individual
speaker are not erroneoudly attributed to the school. Hence, a school may, in its capacity as publisher of a
school newspaper or producer of a school play, "disassociate itself,” Fraser, not only from speech that would
"substantialy interfere with itswork . . . or impinge upon the rights of other students,” Tinker, 393 U.S,, at
509, but also from speech that is for example, ungrammatical, poorly written, inadequately researched, biased
or prejudiced, vulgar or profane, or unsuitable for immature audiences. In addition, a school must be ableto
take into account the emotional maturity of the intended audience in determining whether to disseminate
student speech on potentialy sensitive topics, which might range from the existence of Santa Clausin an
elementary school setting to the particulars of teenage sexud activity in a high school setting. A school must
aso retain the authority to refuse to sponsor student speech that might reasonably be perceived to advocate

drug or dcohol use, irresponsible sex, or conduct otherwise inconsistent with "the shared vaues of a civilized
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socia order," Fraser supra, a ), or to associate the school with any position other than neutraity on matters
of politica controversy. Otherwise, the schools would be unduly constrained from fulfilling their role as"a
principa instrument in awakening the child to cultura vaues, in preparing him for later professiona training,
and in helping him to adjust normdly to his environment." Brown v. Board of Education, 347 U.S. 483, 493
(1954).

Accordingly, we conclude that the standard articulated in Tinker for determining when a school may
punish students expression need not aso be the standard for determining when a school may refuse to lend its
name and resource to the dissemination of student expression. Instead, we hold that educators do not offend
the First Amendment by exercising editorial control over the style and content of student speech in school-
sponsored expressive activities so long as their actions are reasonably related to legitimate pedagogical
concerns.

This standard is consistent with our often expressed view that the education of the Nation's youth is
primarily the responsibility of parents, teachers, and state and local school officials, and not of federal judges.
See, e.g., Board of Education of Hendrick Hudson Central School Dist. v. Rowley, 458 U.S. 176, 208
(1982); Wood v. Strickland, 420 U.S. 308, 326 (1975); Epperson v. Arkansas 393 U.S. 97, 104
(1968). It is only when the decision to censor a school-sponsored publication, theatrical production, or other
vehicle of student expression has no valid educational purpose that the First Amendment is so "directly and
sharply implicated,” as to require judicid intervention to protect students constitutiond rights.

27



STATEMENT OF JAMIE B. FOOTE
Petitioner and Witness for the Plaintiffs

My name is Jamie Foote. | am seventeen years old and a senior a Smallville Public High School. | am
serving as Student Council President at Smallville. | was elected president in a close race at the end of my
junior year. My main opponent for Student Council President was Jessie Goode. Jessi€'s (brother/sister),
Chris, was elected Secretary of the Student Council.

Both Goodes, aong with some other students, ran on a platform supporting School Board Policy 707-and

other-actions prometing religion. Fhe-Goodes-also-advocated-seiting-aside-a-moment-of-sitence-eash-moerAing
. Goodes-also-advocated g-aside-a-moment-of-slence-each-morning
A A A a

| did not want to be President just to oppose Policy 707. Sure | support repealing the policy, and | believe

school facilities should be available for responsible dances, but there are many other concerns for the student

2My differences with the Goodes on
these-various issues were apparent in the Student Council eection campaign, but after the election | thought
the issues would be put behind us as we began planning for the next school year. Maybe the Goodes and
some of their supporters are still upset at my victory. | know they were particularly upset that | received
support from some of the 'heavy metal' crowd. | had stood up for their right to have multi-colored spiked hair,
and the right of guys to wear earrings if they desire. | was only supporting freedom of expression as
protected by the First Amendment.

| am not arebel rouser, but | am not going to back down to the Goodes or the Bible-teting-School Board
members. Look, we began the school year with sincere intentions and great plans.

During the summer, | called a meeting of some of the Student Council members, and other interested
students, to make plans for the next school year. | had severa items for the group to consider. When | ran for
president, | pledged to at least give dl groups and individuals a voice, to have their complaints and suggestions

for changes heard. So our group discussed severa items, including changing the school dress code, changing
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the school team's name from "Rebd™ and our Rebel emblem from the "Stars and Bars' to a name and symbol
that might be less offensive to some of our students, and modifying the grade point average requirement to be
eligible to participate in extra-curricular activities. We appointed subcommittees to study these issues. We
agreed to immediately seek support from the school administration for helping to establish a Student Againgt
Driving Drunk (SADD) chapter at Smallville High. The group also agreed to ask the principal permission to
have our homecoming dance at the high school. | said | would make an appointment to see Principal Arder
about the SADD chapter and the homecoming dance. Severa students volunteered to go with me.

We met with Principa Arder in September. While Arder supported our SADD chapter, Arder firmly

opposed the dance proposal. Arder even read us Policy 707. When | said the policy was unfair, Arder told me
that the policy isthe rule, and only the School Board could change the rule. Held-Arder-that-some-of-the

Mysalf and other students began a petition drive to repea Policy 707. We got hundreds of signatures
from students, parents, and others around Smallville. We never did anything to disrupt school. We passed the
petitions around before and after classes, in the cafeteria, and on school buses. Some students even went
uptown and got signatures from persons in the business area of town.

Principa Arder called me to the office and told me the petition drive was causing disruptions in schoal.
According to Arder, some teachers had complained about students passing petitions around at the beginning
of their classes. | informed Arder that we were exercising our constitutional right to petition our School Board
for achangein policy. Arder said | was pushing this constitutional rights stuff too far. Arder said (he/she) has
to maintain an orderly educationa environment where students can learn and teachers can teach without
disruption. Arder threatened to restrict our petition drive to atable in the cafeteria. | told Arder that | thought
the restriction was uncongtitutiond. 1t would be like letting us use the auditorium for a speech, but not letting
us use microphones and speakers. Arder said | had much to learn about rights with responsibilities. Then
Arder sent me back to class.

After school, | called some students about meeting to discuss Arder's threat. Some of the students, along
with some parents, met at John Scopes' place to discuss our next step. We decided that we had enough
signatures to present to the School Board, and we agreed to make the presentation at the Board's October
mesting.

Severa supporters of repealing Policy 707 showed up at the Board meeting. Soon after the meeting was
gaveled to order, | raised my hand. The Board President, J. R. Moses, acted as though (he/she) did not see
me. | started waving my arms, but | still was not recognized. Then | yelled out, "President Moses, | have

29




some petitions. We're not going away until we're recognized." Moses used his gavel again, | stopped shouting
and Moses said something about me not being on the Board agenda. No one told me that | had to make a
formal request to speak. When | complained about not having a chance to speak out, President Moses
threatened to have me removed. While | was exchanging words with Moses, Pat Foote, my (mother/father),
approached the standing microphone. (She/He) asked President Moses if (she’he) might be allowed to speak.

After some formal parliamentary maneuvering, Moses recognized my (mother/father). Wow, | was
proud of my (mom/dad). Most people in Smalville don't know this, but my (mother/father) used to bein a
traveling rock band, the Wilborns. My (mother/father) held up the petitions and handed them over to President
Moses. With strong sincerity, (she/he) pleaded for the Board to repea Policy 707, and to let us have our first
ever homecoming dance at school. (She/He) made so much sense. At the conclusion of (his’her) remarks,
many in the audience applauded and cheered. Some yelled for the Board to vote for the repeal. The Board
went on with other business, and then moved to some sort of executive session. Most of us left the meeting
disappointed that the Board had not acted.

We were resolved not to give up. Smalville went wild about our efforts. People seemed very
opinionated about the "dancing at school” issue. We mainly heard from those favoring a change in the policy.
But | know some residents were very critical of our efforts to change the policy. Ore-efry-friends-Holden

sure was glad Professor Tribe spoke out at the Board meeting. With Professor Tribe's help, we became more

determined than ever to change the "no dancing” poalicy.

30




Our next move was to submit a request to the Board to rent the school cafeteriafor a SADD
fundraising dance. The Board denied our request claiming that the use of the school cafeteria for a dance
would violate Policy 707. This seemed really unfair since the Board has alowed other groups Hke-YAC
Heuth-Alltance for-Christ-to rent school facilities for meetings and things after schoaol.

Professor Tribe returned and addressed the board at the December meeting challenging them, claiming
that they were not applying the school rental-use policy fairly or equaly. Tribe made so much sense that the
Board changed their entire policy to a No-Use Policy for all groups.

We were not giving up. We-tve r-a-democraey—and-we were

confronted Arder once again and asked for
assistance in sponsoring our SADD fundraising dance. | told (him/her) how we could get more young people
involved in SADD if we had the dance at Smdlville High.

Arder went off on me yelling about Policy 707, and how | was trying to deliberately provoke (him/her).
(He/She) dso complained that we were causing too many disruptions in the school. According to Arder, we
were ruining peaceful timesin Smdlville. (He/She) told me if 1'd drop the dancing drive, others would follow
my lead, and Smallville could return to peace and quiet, and we could al get back to the basics at schoal.

I've learned alot from this experience and our efforts. Professor Tribe has helped me better understand

our rights and responsibilities. Terry gave me my own pocket-sized edition of the U.S. Congtitution. With the
help of others, including our parents and Tribe, | know we can take our case to court to help secure justice
and protect the rights of al at Smallville High.
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STATEMENT OF PAT T. FOOTE
Witness for the Plaintiff

My nameis Pat T. Foote. | am asingle parent. | live with my seventeen year old (son/daughter), Jamie,
a 3115 Ralling Stone Drive in Smdlville. | work at Muddy Waters, alocd bar and grill.

Jamie is asenior at Smallville High. I'm very proud of Jamie. Jami€'s been an honor roll student, and
now is serving as Student Council President. I'm not saying Jami€e's perfect. (He/She) gets high spirited and
real charged up when (he/she) thinks anyone is trampling on our fundamental freedoms. Sometimes | have to
get on Jamie to calm down and take it easy. | tell (him/her) that you can't change the world overnight.

| do support Jamie and the other students in trying to change Policy 707. | remember when Jamie and
some of the other students met over at our place this past summer. | heard them discuss plans to ask about
changing the dancing policy. Then really wanted to have their homecoming dance at Smalville. | know alot
of parents would like to see the kids stay at Smallville High for the homecoming dance. We worry when they
have to drive clear to another county just to find ahall or place for their dance, and then it's not even
chaperoned.

Jamie and the other students were real disappointed when Principal Arder turned them down. Jamie
was hot going to sit ill. (He/She) helped to start a petition drive to try to get the School Board to change
Policy 707. 1 was one of the first to sign the petition. | even took one of the petitions down to work. Many of

the Muddy Waters customers signed it. \We-hay

| redlly wasn't going to get all involved in thisissue, but | did agree to go with Jamie to the October

Board meeting. Jamie started out real proper, being quiet and raising (his/her) hand. The Board President, J.
R. Moses, just seemed to ignore (himvher). Jamie finally had to yell out to get Moses' attention. | thought they
were going to order Jamie thrown out. | was very upset with the way Moses was treating Jamie, so | went to
the microphone to give (him/her) a piece of my mind. | tapped the microphone to make sure it was on and
asked to be recognized. After they passed some special motion, Moses informed me that | could speak.

| told them | was Jamie's parent. | aso let them know | was ataxpayer and that | had worked hard in
helping to pass some of our school tax and bond levies. | held up awhole hand full of signed petitions. |
placed the petitions in front of Moses and told the Board that several hundred Smallville residents had signed
the petitions to repeal Policy 707. 1 pleaded with the Board to give these young people a chance to celebrate
their homecoming by having a dance at Smallville High. | said | and other parents would be happy to help plan
and chaperone the dance. Severd parents in the audience nodded in agreement. | told them about parents

concerns about our children driving so far for their off campus dances. | aso said it was unfair that the school
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gym could be used for basketball
our good students could not ever-have a eleanr-whelesarme-dance in the gym. Severa people in the audience

and yet

applauded my comments, but we didn't seem to change any minds of the School Board members. Some of
the Board members said students could go to dances off campus, like over at the community center. | told
them the community center is much too small for a big dance. Besides with only one center in Smallville, it
seems like it is dways reserved.

| adso told the Board members that | thought the school administration was unreasonable in refusing to
alow students to post or make announcements about after school dances. | remembered last year when the
students wanted to let everyone know where the homecoming dance was going to be held, Principal Arder
informed Jamie and the student homecoming committee that school premises may not be used to promote
dancing, even dances off-campus. President Moses said the Board had directed Principal Arder to deny all

requests about making announcements of after school dances. Moses said, in the opinion of the School Board,

Policy 707 implied that school premises should not be used to promote or encourage dances, on or off

Look, all of thistalk about rock music causing teens to become mean monsters, sex fiends, and dope
heads is sheer hysteria. | used to play in arock band. We even traveled around the state doing engagements.

Sure there are people in rock bands who use and abuse drugs and acohol. There have also been some wild
happenings at rock concerts, but bad things happen everywhere. -everwith-Bible-toting-gospel-speuting

a\VVia

a a N a ANO-Navae nhad th

Policy 707 should be repedled. We tried other channels to change the policy, but the School Board has

not been responsive. | have been thinking about trying to start a PADD (Perents Against Driving Drunk)
chapter at Smallville. | thought we could have a kick-off fundraising non-alcohalic party a Smallville High, but
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with this new No Use Policy for outside groups, we wouldn't even be able to use the school facilities for this
worthwhile initiative.
The School Board's actions have been unreasonable, and we had no adternative but to seek relief in

court. We sure hope this court will help our young people see that the Congtitution aso applies to them.



STATEMENT OF TERRY TRIBE
Witness for the Plaintiff
My nameis Terry Tribe. | live at 77 Cambridge Place in Smdlville. | am on steff a the State University

School of Law. | teach courses in constitutional and school law. | have a master of science degreein

educationa administration and social foundations of education, and aJ.D., (i.e., Doctor of Jurisprudence)
degree as well. | have written and published several works on the First Amendment. -+rekuding—Fhe

| have been interested in Smallville's public school system. My keen interest and observations led me to
believe that the Smdllville public school's were far behind modem educational systems. The School Board
seemed fixed on maintaining old parochid traditions, ignoring the fact that Smallvill€'s youth can be the
leaders of the tweenty-first century. My concerns for improving our public schools became the focus of my

campaign as a candidate for the Smallville School Board.

publie-scheels-In addition to teaching at the law school, | aso teach some school law graduate courses at the

State University School of Education.

| decided to offer my services as a subgtitute teacher to the Smallville School District. | thought | could
get an insde view of the school system. | probably substituted a dozen or so times during the school year
about three years ago. | taught at al grade levels, el ementary, middle and high school. Haeticedreligious




| saw too much emphasis on simplistic preaching and blind obedience to authority, and not enough
nurturing of critical thinking skillsin the Smallville school system. As a concerned taxpayer and professiona
educator, | decided to seek election to the School Board. So | filed as a candidate for the Smallville School

Board, and began an active campaign.

My turn to respond was next. | took a swallow and deep breath, and athough | knew the audience
would probably not be receptive as | expressed my opposition to Policy 707. | said | respected the differences
of opinion between some School Board members and mysdlf, and | believed we could disagree without being
disagreeable. | informed the audience that | felt Policy 707 was not a major issue in the campaign, but if |
were asked to vote on repealing 707, | would vote to change the palicy. | am not sure if the school should put
much time in planning or sponsoring school dances, but | certainly do not believe we should have a blanket
prohibition on permitting the use of school facilities for dances by responsible groups, like letting the SADD

chapter have afundraising dance. \Whenpressed-by-somesne-Hi-the-addience whe-asked AaS-SHPPOr

have lost the eection, but we may yet win the war for respecting the Constitution.
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| continued to maintain an interest in the school system, and | have worked for passage of the school tax
and bond issues. | am till disturbed by many of the Board's policies. The "no dancing on school premises’
controversy did not surprise me when | heard about it.

Soon after the conflict became public, | contacted the Foote family to offer my assistance in helping the
group of concerned students and parents to develop a plan of action. We met and | was asked to make a

statement at the November meeting. | followed proper procedure and asked to be placed on the Board

agenda.

Principal Arder alss-spoke at the meeting. Arder discussed al of the problems that would accompany
permitting dances on school premises. Arder aso suggested that public school authorities have enormous
power and that the Supreme Court supported their powerful position. Arder discussed the mgjority opinion of
the U.S. Supreme Court in New Jersey v. T.L.O. dealing with searches and seizures in. public schools, and
the Hazelwood East v. Kuhlmeier case concerning control over school-sponsored publications, like school
newspapers. These are very controversial decisions, but more importantly, they have nothing to do with

dancing on school premises.




rrembers-ef-the Gespel-Attanee-Maintaining the "'no dancing” position has caused the School Board to
entangle itsdlf in reversing the school's long-standing Rental Use Policy to a No Use Policy.

When | tried to help the SADD chapter gain permission to rent the school cafeteria for afundraising
dance, we were turned down. When | confronted Maoses with the fact that the Board was not giving equal
access to the SADD chapter as they did other groups, the Board maneuvered and voted to end the entire
Rentad Use Policy. This abrupt policy change is intended to maintain Policy 707 and keep dancing off school
campuses. The quick and secretive manner in which this was done, and the No Use Policy itsdlf, violates due

process and equal protection as guaranteed by the Fourteenth Amendment of the U.S. Constitution.




STATEMENT OF J. R. MOSES
Defendant and Witness for the Defense

My nameisJ. R. Moses. | am alife long resident of Smalville. | an completing my third term asa
member of the Smallville School Board. Currently, | am serving as President of the School Board. In addition
to my duties on the School Board, | own and operate the PTL real estate agency in Smallville.

We are red proud of the Smallville school system. We're like one big family. Oh, we have our squabbles
like any family, but we seem to always come together to work in the interest of providing quality education for
our youngsters.

| became aware of this dancing controversy when Principal Arder contacted me about Jamie Foote and
some other students requesting permission to have a homecoming dance at Smallville. | was pleased that
Principa Arder met with the students to carefully explain why the request would be denied. Policy 707
expresdy prohibits dancing on our school premises. Smallville has had this policy for aslong as| can
remember.

A short time later, Principal Arder called me and informed me that Foote and some other students were
circulating petitions to present to the School Board calling for usto repeal 707. We've had petitions before. |
remember when some of the elementary students gathered signatures to have junk food in the school
lunchroom. | wasn't worried about the petitions, athough Principal Arder said some of the efforts were
causing some distractions and disruptions. Arder assured me that (he/she) would take care of the situation.

Foote and severa students, along with a few parents, showed up at the October meeting. | reviewed the
agenda and noticed there was no request from Foote to address the Board. We place anotice in the loca
newspaper reminding persons who have business before our Board to formally request a place on our
meeting agenda.

Soon after the meeting began, Jamie Foote started jumping up and down, shouting to be recognized. |
gaveled the meeting to order and was about to have young Foote removed until (he/she) calmed down; but
before | could act, Pat Foote got to the microphone and asked to be recognized. (He/She) was very
courteous. (He/She) presented the signed petitions to us. We listened to (his’her) pleadings on behalf of those
students wanting school dances. We thanked (him/her) for (his’her) comments, and we discussed the issue in
our executive session. We did not take any action on 707 at the meeting, but | did ask Principal Arder to
prepare areport on the issue at our November meeting.

It didn't take long for word to spread about the petition request and our decision to address the issue at
our November meeting. This issue seemed to be the topic of conversation just about everywhere, especialy

after the news media jumped on the issue.



With my red estate business, | am well aware of many happeningsin Smalville. Some of my customers
told me about alively discussion uptown at Muddy Waters with people shouting to reped 707-and-te-tet-the

cointsdonecin-heoyea-guessthe o stthem-ge cebanay. Haowry-owr-mrster—Reverend
ants-da caven--guess s get-carried-away g ,

\We next-heard-from-Terry Tribe. Tribe reminded everyone about being aformer candidate for School
Board. Tribe claimed that (he/she) lost the election because (he/she) supported repealing Policy 707.

Quite frankly, | believe Tribe is responsible for stirring up this controversy. Tribeis till bitter about losing

the School Board dection. (He/She) just does not seem willing to abide by the will of the community. It'slike
the dancing issue. If people don't like Policy 707, let them take their case to the ballot box and elect a new
School Board. This complaint should not be taking up valuable court time.

We also heard from the Student Council Secretary, Chris Goode. (She/He) presented petitions
supporting Policy 707. Chris aso shared some horror stories about some school dances (he/she) attended
while visiting relaives in Metropolis.

| dso had Principal Arder address the dancing issue at the November meeting. Arder informed us about
the disruptions that had been caused at school by all of the controversy over the dancing issue. Arder aso told

40




us about the additional expenses we would have to face if we permitted dancing on school premises such as
staff supervision, extra custodial services, etc. Arder described the problems other schools faced with dancing
on school campuses such asillega drinking and drug use, sexua encounters, fights and near riots. Arder also
talked about the U.S. Supreme Court recognizing the need for public school authorities to maintain control and
provide for a safe learning environment for our young people.

After hearing from everyone and thoroughly discussing this issue, Board member Lane moved that the
Board take no action; therefore, maintain Policy 707. Her motion passed unanimoudly.

Tribe was not going to give up. (He/She) continued to exploit the situation by getting the Footes and
others to keep pushing the issue. Just before the end of November, the Board received a request from the
SADD chapter to rent the school cafeteriafor a SADD fundraising dance. Foote presented the request. The
Board formally rejected the request explaining that Policy 707 expressly prohibits any and al dances on
school premises.

At our next Board meeting, Tribe showed up again and demanded that the Board reverse its decision
and grant the rental request to SADD. Tribe tried to suggest that we were being unfair in permitting some
groups to rent the school facilities, but denying this request just because dancing is involved. Other groups had
never asked us to take action that would violate our school policies. Our able and competent School Board
legal counsdl had advised us that Tribe might be maneuvering us into a lawsuit. Concerned about possible
litigation, we took up Tribe's request on behaf of SADD in executive session. Following the executive
session, we returned to the open meeting and voted unanimously to temporarily stop all "outsider” rentals of
school facilities. We announced that we would take the matter up again at our January Board meeting.

At the January meeting, Principal Arder described on going problems with rentals to outside groups. This
was not the first time we had heard about outside groups causing problems and extra costs to the school
system. After some discussion and an acknowledgement that outsiders could go elsewhere to find facilities,
we voted to repea our Rental Use Policy and replaced it with Policy 1160, formally ending al “outsider”
rentals. School facilities would only be available for school-sponsored events.

Principa Arder later told me that Jamie Foote wanted the school to sponsor the SADD fundraising
dance. Properly so, Principal Arder once again reminded Foote that Policy 707 prohibits the use of school
facilities for dancing. SADD could have a dance € sewhere. Arderalso-teld-me-about-thistHbeloustetterthat

| certainly hope we can resolve this dancing controversy quickly. We need to focus our attention on
important educationa issues that will improve our Smalville schools. We till consider Foote and al the other

students as part of our big family. We just need to work together and stop this divisiveness.
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STATEMENT OF CHRIS GOODE
Witness for the Defendants

My name is Chris Goode. | am a sixteen year old student at Smallville High. | am aso this year's
Student Council Secretary. | was elected last spring.

My brother, Jessie, was a candidate for President. Several of our friends—whe-are-alss-activeinthe
Youth-Attaneefor-Chris joined us in running together for offices and as representatives on the Student

Council. Weran as a team.

4| presented the Pro-Policy 707 petitions to the School Board at the December meeting. | also shared

my views about the horrible problems | had experienced with school dances. While visiting relativesin
Metropalis, | attended a high school dance with my cousin. Kids were getting drunk, smoking dope, and acting
crazy. The music was deafening. Y ou couldn't hear yourself think, and you certainly couldn't carry on a
conversation. The words to some of the songs were vulgar and embarrassing. Some (guy/girl) with spiked,
crazy colored hair and along earring came over and said, "Hey babe, let's get down. | really want your sex.”

Gross me out. | saw two guys get into a fight because one sopped beer on the other. | told my cousin to take




me back to her place. Believe me, | would hate to have been the custodians assigned to clean that place up. |

told the School Board that many of us did not want to bring those kind of problemsto Smdlville High.

If dancing is permitted on school premises, students are going to feel pressured to go. If parents oppose
their children going to the dances, then you'll have big fights in the families. If you have dancing at schoal, it's
like the school putting it's stamp of approva on dancing; and | don't think the School Board should be
endorsing events that have no educationa value and that will lead to serious problems.

Have you listened to some of the music or seen some of the obscene music videos. | mean, there are hit
songs like "Heroin™ and "Cocaine." What are we teaching our youth with these messages? Sex is openly
promoted and many musical groups advocate violence, their concerts have even caused riots. Teenage

suicide, pregnancies and drug and acohol abuse are dl influenced by this rock music craze. Herew-the

Principal Arder has worked hard to maintain a high quality educationa environment. Arder's decisons

are not always popular. (He/She) has enforced our dress code, kept certain offensive things out of our school
newspaper, and tried to maintain high standards. We should be grateful that Arder cares about the shaping of
our moral conduct as well as our minds.

| sure hope this court recognizes our right to be free from the immora influence of dancing. The public
schools should not be forced to yield to the-devit's-dancing demands.




STATEMENT OF I. M. ARDER
Witness for the Defendants

My nameis|. M. Arder. | amthe principa a Smdlville High School. | have been with the Smdlville
School District most of my adult life. | started as a classroom teacher. | became a coach and assistant
principa at the high school about eight years ago. Four years ago | was appointed principa after Principal
Gabler retired.

| have abachelor of science degree in elementary education. | have a master's degree in educational
administration from State University, and I've taken severa post-graduate courses in education. As an
administrator, I've had to take an interest in school law since it seems school districts are being sued so often.
| have taken two graduate courses in school law, one when | was completing my masters, and more recently
one taught by the education director of the bar association, a course entitled "Education and Individual
Rights." | am currently chairing the School Law Committee of the State Association of Secondary School
Administrators (SASSA). We have a SASSA School Law Newsdletter, and we try to update administrators on
recent developments in school law. Of course, most of my time is spent administering the day to day affairs at
Smadlville High.

In addition to supervising staff and students, | consider myself the instructiona leader at Smdllville. | also
maintain a close working relation with the School Board. The size of Smallville allows us to know one another
well and work together.

| could see this dancing controversy merging during last year's Student Council eection campaign. | may
have had my own persona preferences in the campaign, but | never get involved. Student Council elections
are strictly up to the students. When Jamie Foote won, | figured (he/she) might be asking about having dances
at the high schoal.

Sure enough. In September, Foote and some other students approached me about having a homecoming
dance. | pulled out a copy of the Student Handbook and reminded them of Policy 707, which | read to them. |
listened to their protests, but | told them the School Board set policy; and they would need to get the Board to
change the policy. | do not have the power to violate School Board policy. You know we need to redlize that
we elect School Boards to govern our systems. Aslong as the School Board does not violate state or federal
laws or congtitutions, the Board has the power and duty to determine the direction of our school system. If
people are dissatisfied with the direction or specific policies, they can lobby to persuade the Board to change
direction, or they can work to elect a new School Board, that's the Democratic way. These decisions should
not be dumped on our courts. I'm sure federal judges do not feel comfortable, or competent enough, to have

to determine school policy. Y e, taking school cases to court seems to be at an epidemic level.



Speaking of the Democratic way, | did not oppose Jamie Foote and the other students' petition drive to
repeal Policy 707. 1 did warn Foote that some of the students were getting carried away, disrupting classes
passing around petitions, and in some cases, forcing students to sign. | suggested that the students could have
atable in the school cafeteria to gather signatures during lunch. Foote became irate shouting that (he/she) had
congdtitutional rights. | told Foote | had rights and responsibilities too, and | had to maintain alearning
environment free of disruption; and if necessary, | would place limits on the petition drive. We didn't have any
more serious problems with the petitions.

Foote and some supporters attended the October Board meeting. Jamie Foote became disorderly, but
Pat Foote was recognized by the Board. (Mr./Ms.) Foote presented petitions to the Board calling for a repeal
of 707. (He/She) dso explained why some parents supported changing the "no dancing” policy. The Board did
not take any action at the October meeting.

Before the next meeting, there was alot of debate in Smallville over the dancing issue. The mediaredly
hyped up the story. Terry Tribe even got involved.

When Tribe finished (his/her) remarks, President Moses asked me to speak. | said | had studied the

issue carefully. First, the controversy was already causing too many disruptions at Smallville High.

Furthermore, if the Board changed Policy 707 and permitted dancing, | could see many additiona problems
and costs. | made it clear that | fed dances invite trouble. Experience at other schools show alcohol and drug
abuse, fighting, vandalism, and many other related problems that occur when kids get drunk or high. The
sexud promiscuity promoted by "dirty dancing” leads to premarital sex, teen pregnancy, and in some cases,
deadly diseases. | dso informed the Board that after school dances would require additional staff for
supervision, and we would have to have clean up crews, and hire security. | said students had enough
distractions from school work-they do not need dances at school as a further distraction. | want to see
students and staff back on task focusing on our instructional program.

| told the School Board that the U.S. Supreme Court has recognized the needs of public school officias

to take necessary action to maintain an orderly drug-free, violence free educationa setting that promotes
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standards of civilized behavior. | said the Court had upheld the power of public schoal officias to use corpora
punishment, to conduct reasonable searches of students, to discipline students for inappropriate and vulgar
behavior, and to supervise and exercise control over school-sponsored functions, including school-sponsored
newspapers and theatrical performances.

| said a pro-dancing position would creste problems and contribute nothing to improving the quality of
ingtruction at Smalville. The dancing issue is divisive, and if the school sides with dancing, it will further divide
students, and even parents. | even found out one of my children signed Jamie Foote's petition.

The Board moved to maintain Policy 707. 1 hoped the issue of dancing at school was dead, but my wish
was not granted.

Right after the Thanksgiving holiday, Foote and some SADD members submitted a written request to
rent the high school cafeteriafor a SADD fundraising dance. | did not even know about the request until
Moses called me. The Board denied the request since granting it would violate Policy 707.

Moses asked me to prepare and make a report to the Board concerning the school rental policy at the
next executive session following the December meeting. At the December Board's open public forum, Terry
Tribe demanded that the Board grant the SADD chapter an opportunity to rent school facilities like any other
outside group. Tribe was pushing hard for a confrontation. After hearing from some good students, like Chris
Goode, the Board recessed and went into executive session.

President Moses asked me to report on the rental use policy. | said “outside’ rentals usualy ended up
costing us. School equipment is often broken, bathrooms vandaized, toilet tissue stolen, and it is usualy
difficult to identify the culprits. | recommended abolishing al “outside’ rentals. Use schoal facilities for
school-sponsored functions. If we kept the open, outsider rental policy, sooner or later we would be
confronted by some extremist groups, like the Ku Klux Klan, who would insst on their right to rent our
facilities. Look what's happening with the dancing people! The Board agreed to avoid these potential conflicts
by passing the No Use Policy, No. 1166.

Wadll, it till did not end. Foote next challenged me demanding that the school alow the SADD chapter to
have a fundraising dance as a school-sponsored event. | again reminded Foote that the request could not be
granted in light of Policy 707. | dso informed (hinvher) that the SADD chapter could find more positive,

worthwhile ways to raise funds-t-even-told-Foete that- the Gospel-Altance- might-make-a-contributionto

Not long after, | read a letter Foote had written to the editor of the school newspaper. | told the editor,
Ledie Smart, not to run the letter. The letter was offensive, and in my judgment, potentially libelous.
Furthermore, publishing it would just stir up the students further and cause more disruptions that we certainly
do not need.

47



When Foote found out about my decision, (he/she) threw another tantrum shouting about Constitutional
rights, waving around a pocket sized Congtitution. | tried to calmly explain why even the Supreme Court
recognized my responsibility to supervise the contents of school-sponsored publications. My explanation didn't
seem satisfactory to Foote.

Now here we are in court. | am sure this honorable court does not want to spend its time making daily
decisions for our schools. For example, | made a young man change his sweatshirt the other day. The shirt
had an outrageous illustration with a heavy metal band and the phrase, "Kill 'Em All." On that same day, |
confiscated a Heavy Metal magazine and told another young man to pick it up in my office after school. Now
should the federa courts have to make these types of decisions? | think not. These are decisions best |€eft to

the educational community and properly elected School Boards.




