


John Dubois, a 23-year-old construction worker, and Cathy Dubois,
25, a25-year old secretary, never assumed that they would qualify for a
home purchase loan on their joint income of $60,000 a year. But Cathy
had a cousin who was working for a mortgage company and driving
around in a $800 a month rented Mercedes who told them otherwise.
The cousin came to their house one evening and took down all their
important information, had them sign an application in blank, then
left telling them he would take care of everything,

Three weeks later, they were approved for a “no money down”
mortgage. Young, inexperienced and naive, they neither asked for nor
received a copy of their application. They also did not understand until
closing that they were in fact entering into two loans — a structure
commonly known as an 80/20. Under this structure, 80 percent of the
total loan value of $280,000 -- that is, $224,000 --.was collateralized
by a 30-year first mortgage on their home at a fixed 7.95 percent,
while the remaining $56,000 was structured as a 15-year loan at 11.5
percent interest secured by a second mortgage on the same property. As
structured, the two loans established a monthly payment of $1,635.83
on the first loan and $654.19 on the second for a total of $2290.02 per
month, creating an annual payment stream (net of insurance and
taxes) of $27,480.24 --just shy of 50 percent of their gross household
income.

Inevitably, they missed payments and fell progressively further
behind on both loans. When the young couple finally obtained a copy
of their application from the loan servicer, they discovered that their
income had been inflated, presumably by their cousin. They also found
that, although their mortgage servicer had never changed, their first
and second mortgages had each been sold into the secondary market,
but to different purchasers as parts of two separate securitized trusts,
each with a different managing trustee. Letters and phone calls to their
loan servicer’s “mortgage resolution” division resulted in multiple con-
tacts with different individuals (almost never the same person twice),
which resulted in considerable confusion and a seeming inability on
the servicer’s part to effectively coordinate discussions on the two loans.
Without being able to obtain a coherent response from their servicers,
the Dubois were forced to declare bankruptcy, in part because of the
level of their debts, but also because it was the only venue by which
they could achieve a coordinated resolution of their two mortgages.
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The above histories are fairly typical examples of the frequently
intractable situations faced by so-called “subprime” borrowers over
the last several years. The complexities presented in these examples are
not exaggerated for effect. The fact is that the so-called “subprime”
mortgage market has been marked by the use of relatively complicated
mortgage structures, which are then placed into a secondary market
through mechanisms and instruments of increasing complexity. The
result is that failures within this market have proven extremely dif-
ficult to address in any rational format. This piling of complication
upon complexity — particularly with the added element of fraudulent
inducement or construction -- has resulted in a vastly irrational market
that has proven almost impossible to regulate or correct by traditional
means. It is no exaggeration to suggest that, from its inception, the
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subprime mortgage market was constructed for inevitable failure;
and when markets suffer a widespread failure without an adequate
resolution mechanism in place, the result is bound to be widespread
dislocation and serious damage to some participants in that market.

In America in 2009, in the wake of the collapse of the subprime
credit market, the people most likely to suffer damage have been, not
at all surprisingly, the weakest “ market participants.” -- the poor,
the inexperienced, the unsophisticated borrowers to whom subprime
mortgages have been sold in droves, and who have over the past several
years experienced unprecedented rates of default. The story of this
failure is being told in the small print of foreclosure notices in the
back pages of papers all over the country.

Il. SOME HISTORY

The so-called subprime mortgage crisis has been brewing in this
economy since the enactment of the Financial Services Modernization
Act of 1999 (“Gramm-Leach-Bliley”)-Among the principal provisions
of the Act was the repeal of Depression-era restrictionst on the capacity
of depository banks to engage in broader financial activities, including
the issuance and marketing of securities, and merchant banking. -~
The entry of large depository banks into the securities and merchant
banking markets essentially poured billions of previously untapped
dollars into those markets. Unsurprisingly, in retrospect, these newly
liberated financial institutions gravitated toward financial products
with which they had some experience and familiarity — particularly
an emerging hybrid of traditional mortgages and securities created by
packaging mortgages into securities. The concept of moving mortgages
into a secondary market was far from new. Indeed, quasi-govern-
mental entities such as Fannie and Freddie Mac had long provided
liquidity to mortgage markets by providing a secondary market for
individual mortgages. What changed after Gramm-Leach-Bliley was
the emergence of a broad market for mortgages packaged together
into mortgage-backed securities as private investment vehicles. Over
time, the legal and financial structures of such packaged securities
grew increasingly complex as investment bankers devised various
risk-limitation strategies based primarily on mixing secured loans
with differing risk profiles®

The large-scale expansion of the mortgage/security markets
following enactment of Gramm-Leach-Bliley had a secondary effect
of broadening demand for mortgages that could be packaged into
saleable securities. This demand could only be satisfied by extending
the mortgage market into non-traditional areas. Following the lead
of the credit card industry, mortgage lenders began offering credit
to increasingly less credit-worthy cohorts of customers, eventually
creating a wide market for mortgages designed for individuals with
less than impeccable credit histories —the subprime market.

The extension of credit to millions of lower income and higher
risk individuals created an increased demand for housing purchases,
which in turn fueled the precipitous rise in housing prices during the
first decade of the 21st century — the so called “housing bubble’. As
defaults in the subprime market began to spiral upwards in and after
2007, housing prices suffered an almost equivalent deflation, and the
burst of that bubble contributed to the intractable situations faced by
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subprime borrowers who — like the hypothetical Hrbek family discussed
above — found themselves burdened by loans that exceeded the col-
lateral value of their homes.

Equally important, the introduction of vast numbers of subprime
mortgages into the secondary market required a further refining of the
risk-abatement strategies necessary to continued successful marketing
of the resulting securities. In essence, this refinement took the form
of “tranching” -- i.e., the creation of trusts including multiple groups
— or “tranches” — of mortgages with complex combinations of risk
profiles ranging from prime to subprime; and the sale of varying inter-
ests in those securities structured to contain differing combinations of
mortgages or mortgage tranches at varying prices and projected rates
of return.

The fractionalized ownership of individual mortgages inherent in
this securitization process required some centralization of control, usu-
ally achieved in two ways. Legally, the new generation of multi-tranche
mortgage-backed securities were generally organized as trusts, with a
handful of major banking institutions acting as trustees. Function-
ally, the actual handling of the securitized mortgages was assigned
under various pooling and servicing agreements to one of a relatively
small number of major servicers2 This completely restructured the
traditional mortgager/mortgagee relationship into one marked by the
interpolation between mortgagers and mortgagees of multiple levels
of holders, transferees, investors, trustees and servicers, severing any
relationship between borrower and actual lender. This held — and
continues to hold -- true for most mortgages issued during the last
ten years; and for the vast majority of subprime mortgages — which,
after all, were created almost exclusively for inclusion in mortgage
securities.

Ill. SOME STATISTICS

In simplest terms, subprime mortgages are mortgages offered to
individuals with relatively low credit scores and/or a relatively high
risk of default.. Between 1999 and 2005, originations of subprime
mortgage loans establishing first-position liens on individual homes
throughout the country grew from approximately 400,000 to more
than 2 million transactions per yearX2 During that same period, total
subprime originations mushroomed from $65 billion to $500 billion.
The percentage of subprime loans that were securitized grew from
30 percent in 1995 to over 80 percent in 2005. In the first quarter of
2009, the Office of the Comptroller of the Currency reported that there
were 34.7 million loans secured by first mortgages held by the nine
national banks and five savings and loan associations with the largest
national mortgage servicing portfolios, accounting for more than $6.
trillion in value# During the last quarter of 2008, the overall single
and multifamily residential mortgage market accounted for nearly $12
trillion in value In 2009, approximately 84 percent of outstanding
mortgages were qualified as “prime”, while approximately 14 percent
were considered “subprime.”X This means that subprime mortgages
currently account for almost $1.68 trillion in existing home loans.

In New Hampshire, in 2006 - the last year for which I have found
reliable data — there were 188313 first mortgage residential loans
outstanding , with 23,358 (or 12 percent) meeting the definition of

“subprime”. 1 The national foreclosure rate is currently at 1.35 per-
cent; New Hampshire’s rate is almost exactly 1 percent 2 However, the
foreclosure rates for subprime mortgages are significantly higher in
both New Hampshire and the nation as a whole. In New Hampshire,
close to 9 percent of subprime loans are currently in foreclosure. Na-
tionally, the number is nearly 10 percent® It is striking, however, that,
although subprime mortgages make up only 12 percent of mortgages
in New Hampshire today, the rate of foreclosures of subprime mortgages
in New Hampshire exceeds that for traditional mortgages by approxi-
mately 4 to 1. In short, subprime mortgages — both nationally and
in New Hampshire — are defaulting at an accelerated rate compared
to conventional. There is every reason to expect that, as the general
economy struggles through a long recession, this acceleration will
continue.

IV. BACK AT HOME

The emerging consensus among economists is that the subprime
mortgage crisis is a direct product of the securitization process - The
simplest explanation of this causal chain is that the packaging of
subprime loans into consolidated investment securities effectively
divested succeeding tiers of financial intermediaries from the funda-
mentally high risk of default posed by subprime loans and mortgages.
This attempt to minimize the risk inherent in the subprime market,
grew exponentially more complicated by the interposition of quasi-
insurance products, such as Credit-Default Swaps (“CDS”s) which
were designed to provide further protection against broader defaults
than many mortgage-backed securities were designed to withstand.2
One significant consequence of the creation of these quasi-insured
risk-deferred instruments is that defaults on either an individual or
relatively mass scale ceased to be meaningful concern within the
financial industry.

Examine that thought for a minute.

A national mortgage lending system had been created that suc-
ceeded in insulating investors from the risks of poor loan performance
—asystem in which the borrowers were thought to be all but irrelevant..
The actuarial models upon which the mortgage security system was
based was designed to withstand broad defaults. Significantly miss-
ing from the discussion — indeed from any analysis of the national
mortgage market and its “subprime” component —was any indication
that the original borrower mattered. Even the language by which the
system operated — “securities,” “default risk,” credit default swaps”
— all emphasize that mortgage-backed securities existed primarily as
investment vehicles, created, constructed and sold as financial products
within an increasingly insular financial industry2 The concept that
is conspicuously missing from this discussion is that of foreclosure.
That is to say, every default occurring within a security structure
-- balanced against less risky tranches and insured by CDS’s -- was
also necessarily a foreclosure. Someone was losing his or her home.
This brutal fact was rendered invisible to the “investor” and “trader”
participants in the mortgage-backed securities market..

It should come as no surprise then, that a system in which the
individual borrower had been reduced to an actuarial statistic also had
few, if any built-in protections for those human statistics. One of the

m 10 m

New Hampshire Bar Journal

Fall 2009



difficult truths of the last few years has been that virtually no private
or governmental entity or process has proven adequate to address the
issues faced by borrowers who had become — actuarially speaking
— defaulting assets; and who were therefore subject to the very real
process of foreclosure.

V. REACTIONS AND REMEDIES: THREE TRANCHES
A. The Industry

Beginning in 2006, but accelerating significantly in 2007, in-
troductory rate periods ended for a vast number of subprime loans,
resulting in large increases in interest rates and payments under the
affected mortgages. When, inevitably, subprime borrowers began to
default in spiraling numbers, the industry itself was unprepared for the
ensuing logistical problems. While I am aware of no statistics which
document the chaotic state of the industry during the initial stages
of the crisis, I have vet to interview a client facing foreclosure who
was able to efficiently work with a mortgage servicer in attempting to
cure, modify or restructure his or her loan before 20094 Typically,
borrowers were bounced from one representative to another, repeat-
edly documentation was lost, and they were subjected to conflicting
information about reinstatement or payoff amounts. Most frustrating
of all, many mortgage servicers took the position that individual loans
could not be modified without the approval of the unnamed investor.
While many of these issues can — and probably should — be attributed
to the sudden and unanticipated explosion of defaults in the subprime
markets, at least some of the issues and tactics initially adopted by
lenders and servicers appear more problematic.

The statement —which has been made to me in the course of rep-
resenting clients — that a mortgage modification cannot be made by a
servicer without investor approval is one egregious example. Although
frequently cited by servicer representatives, it is, in the vast majority of
cases, simply not true. All pooling and servicing agreements which
[ have reviewed in mortgage-related cases contain language provid-
ing servicers with significant independence and latitude in handling
mortgages — including independent capacity to modify loans. It is
also true, however, that many mortgage servicing agreements provide
fees for servicers in connection with foreclosures that, in some cases,
make it more profitable for a company to carry a defaulted mortgage
to foreclosure than to work a modification.# Thus, either because of
surprise and inefficiency, or due to a plainly perverse profit motive,
borrowers who contacted their loan servicer’s customer service depart-
ment frequently found themselves subject to runarounds and false
information — instead of coherent assistance 2

B. The Courts

In addition, court systems throughout the country found them-
selves suddenly facing a wave of judicial foreclosure actions and equity
or statutory actions to delay or stop both judicial and non-judicial
foreclosures# The difficulties faced both by courts and litigants are
easy to envision. Individuals being foreclosed on generally lack the
means to hire attorneys and so, more often than not, appear pro se
against experienced foreclosure counsel. In initial stages, courts un-

derstandably tended to treat challenges to foreclosures as garden variety
attempts to avoid the natural consequence of debt; and it has taken
some years (and the very public collapse of the mortgage market) for
courts, like the general public to begin to understand the actual nature
of the mortgages and mortgage servicing practices facing individual
litigants.

Among the first major actions against a participant in the mort-
gage industry was the simultaneous settlement in November 2003
of actions by the FTC, HUD and a private class of borrower Since
then there has been a proliferation of class actions against virtually
every major subprime lender and servicer, including such matters as
Rodriguez v. Bear Stearns/EMC Morigage, (No. 07-1816, D. Conn.)
in which servicing abuse claims were asserted by a nationwide class
of black and Hispanic borrowers alleging disparate impact race dis-
crimination by EMC’s servicing, collection policies and practices in
violation of the Fair Housing Act and the Civil Rights Act. In Bales v.
Countrywide, no. 4:08-CV-00202-FRB (D.Mo. 2008) plaintiffs alleged
(ultimately unsuccessfully) that the broker steered borrowers into
higher cost loans that were inappropriate, with claims asserting fraud,
civil conspiracy, and violation of the Missouri UDAP statute. Pardo v.
Countrywide, 0:08-Mc-60270-JEM, (Bankr., S.D. FL. 2008), a case filed
as an adversary proceeding in a Florida bankruptcy court on behalf of
a nationwide class of borrowers who were allegedly charged excessive
or unapproved fees via lender claims in Chapter 13 proceedings 2

Among the more interesting cases to have emerged in recent years
are a series of bankruptcy cases from Ohio and Florida, which have
revived the ancient rule that a foreclosing entity must be able to show
possession of the original note or, at a minimum, to demonstrate a clear
line of title by assignment from the first lender. See, /2 Re Bankruptcy
Cases, no. 1:07CV2282 et al (D. Ohio, E.D.)(2007) (Boyko, J.); nz re
Foreclosure Actions, no 1:07CV1007 et al (0’Malley, J) (2007). Each
of these cases originated as motions for relief from stay in a bankruptcy
action. As such, they were analogous to foreclosure actions in judicial
foreclosure states in that the foreclosing entity required the permis-
sion of the court to proceed. In each case, the debtors successfully
argued for production of the original note or the demonstration of a
clear chain of title, and the foreclosing entity — often a servicer for a
massive mortgage-backed security trust — was unable to do so. The
simple rule of possession, it turns out, has not translated well into the
highly hypothectated modern mortgage market. Ademand for the note
is by now a standard first defense in virtually all mortgage foreclosure
cases 4

Still, problems persist in establishing a consistent understanding
throughout New Hampshire’s courts — and among its lawyers — of the
legal issues underlying mortgage litigation in today’s environment.
This problem is exacerbated when, as is usually the case, the first time
a sitting judge sees a mortgage case is in the form of an emergency
application to stop a foreclosure. In such emergency circumstances,
it is unsurprising that some of the more subtle and intractable issues
inherent in these cases can get lost in the shuffle. To cite only one
example, I have recently approached two different superior courts
seeking an ex parte temporary restraining order against an imminent
foreclosure, both based on what I believe were legitimate disputes over
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payment crediting and loan accounting. In both cases, the courts’ im-
mediate response was to deny TRO and order the petitioner to make
service on the defendants, while making sure to schedule the requested
hearing within one or two business days — i.e., before the scheduled
foreclosure sale. Under normal circumstances, this ruling and order
would make perfect sense. Even if the defendants were out-of-state
corporations, service by registered agent could be accomplished in that
time frame.

Unfortunately the mortgages in these cases were each held by
divisions of national banks — who are not required to maintain an
in-state agent for service. As a result, I (and my clients) were forced
to resort to the state’s long arm procedure® — requiring Secretary of
State service by the Merrimack County Sheriff4 and the presentation
of signed receipts for registered mail — a practical impossibility in one
or two business days. In the first instance, we were unable to satisfy
the court regarding service over two business days, and a house was
lost without hearing; in the second, the court accepted the U.S. Post
Office’s Internet tracking service as evidence that certified mail, as
well as Express overnight mail, had been sent and signed for. We are
currently in negotiations to resolve the accounting issues that had
thrown that home into foreclosure. As a result of these experiences,
I have now modified my own practice to include in any foreclosure-
related TRO application an alternative motion for expedited hearing
and alternative service! so that a harried judge can be fully informed
of the procedural intricacies faced by the applicant2

1. A Word About Bankruptcy

The bankruptcy process is, of course, always the last resort of
the debtor. And the filing of a bankruptcy petition remains the one
sure-fire method of halting a foreclosure sale. But, by and large,
bankruptcy is no longer a meaningful protection for mortgage debt-
ors. The Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005 (BAPCPA)2 has vastly changed the landscape for consumer
debtors; making it more difficult to file for protection and establishing
a strong procedural presumption toward the preservation of secured
debt, particularly residential first mortgages 2

Under current bankruptcy law, the income limit for Chapter 7
liquidation has been lowered, with the intent and result of directing
most consumer debtors into a Chapter 13 restructuring 2 Chapter 13
itself has been restructured to favor full repayment of all consumer
debt rather than general discharge. It does so by requiring the debtor to
submit a plan which, in the first instance, is crafted to fully satisfy all
priority and “allowed” secured creditors 2 -- albeit through adjusted
payment under an extended schedule (three years in most cases) 2
Most importantly for this discussion, BAPCPA has eliminated from the
Code prior provisions which allowed courts to adjust provisions of a
loan secured by a first mortgage on the debtor’s principal residence
-- the so-called “cram-down” 3

As apractical matter, this means that individuals facing foreclosure
debtors can temporarily stop a foreclosure through a bankruptcy filing
and may -- by spreading out payments and in some cases proposing
cram down of other debts — be able to restructure their finances so as

to move toward cure of a default. Still, without the express agreement
and cooperation of the lender (or its servicing agent), a debtor cannot
eliminate an arrearage nor restructure a mortgage that is already in
default through the bankruptcy courts.

C. Borrower Assistance under
Presidents Bush and Obama

Finally, the federal government has taken some steps towards
ameliorating the current glut of defaults and foreclosures in the
subprime market. Both the Bush and Obama Administrations have
provided some measure of relief to defaulting borrowers. The overall
effectiveness of these steps remains subject to debate.

The reactions of the two Administrations to the subprime mess
can be viewed as expressions of their differing ideological perspec-
tives. The Bush Administration was generally unwilling to intervene
in the mortgage market and tended to view the subprime situation
as a painful but necessary market correction at the consumer level £
The Administration did, however, take two important steps to provide
borrower relief.

First, The Housing and Economic Recovery Act of 2008 (Pub. L.
110-289, 122 Stat. 2654, (July 30, 2008). (“HERA”) authorized the
Federal Housing Administration to guarantee up to $300 billion in
new 30-year fixed rate mortgages for subprime borrowers if lenders
would write-down principal loan balances to 90 percent of current
appraisal value. Second, The Mortgage Forgiveness Debt Relief Act of
2007 temporarily adjusted the Internal Revenue Code to ensure that
for mortgages on principal residences, an unrecovered arrearage after
foreclosure or debt modification would not be treated as forgiven debt
income to the borrower

Unsurprisingly, the current Administration’s approach to these
issues has been somewhat more interventionist and consumer-oriented,
but should also be understood as an extension of policies begun during
the Bush Administration. Thus, President Obama’s “Making Homes
Affordable” Plan was an Executive initiative largely funded by mon-
ies appropriated for the Housing and Economic Reform Act of 2008
(HERA) into a more aggressively structured and marketed push for
modification and refinance of defaulting mortgages. Even so, it is
fairly cautious program, which stops short of requiring refinancing of
all lenders, but seeks to promote lender participation in the program
through financial incentives £ Participating lenders are required to
work modifications if net present value of expected cash flow is greater
in the modification scenario than through the expected return from
foreclosure£L However, the Government subsidizes modifications to
assist lenders in reducing payment levels to 31 percent of a borrowers’
gross monthly income=*

Borrower eligibility under the Program is also far from universal.
Rather, the Program applies to first lien loans originated on or before
January 1, 2009 with unpaid principal balance up to $729,750.. Bor-
rowers are required to make extensive financial disclosures to qualify
under the program, and may only participate once £

The efficacy of the Obama initiative is still subject to question. In
a report released on August 4, 2009, the Administration claims that:
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Servicers covering more than 85 percent of loans in the country are
already modifying loans under the program. More than 400,000
modification offers have been extended and more than 230,000
trial modifications have begun. This pace of modifications puts
the program on track to offer assistance to up to 3 to 4 million
homeowners over the next three years £

However, as discussed above, there is increasing evidence that some
companies continue to move slowly to make requested modifications
precisely because they can make more money out of the fees associated
with default and foreclosure than under the incentivized government
program 2

VI. CONCLUSIONS

So where does this leave us in 2009? 1t is a fact that thousands
of homeowners are struggling to meet mortgage payments in New
Hampshire and the vast majority of those individuals are caught in
subprime loans. It is a fact that our courts are rapidly catching up to
the reality that subprime mortgage cases need to be treated differently
than the disputes that traditionally arise in the mortgage arena. It is
also a fact that attorneys need to work closely with the courts to ensure
that this necessary education of the bench and the bar continues. It is
also a fact that, although both the Bush and Obama Administrations
have taken steps to ameliorate the difficulties faced by subprime bor-
rowers, we are still due for a macroeconomic market correction that is
going to be very painful on the microeconomic — that means, human
—scale.

Finally, it is a fact that this entire, messy, painful situation was
brought about by the workings of a financial system that simply lost
touch with the fact that home mortgages are among our most human
financial transactions. And yet the “market participants” who fancied
themselves high financial flyers used mortgages —i.e., people’s homes
—to create a market for investment securities that paid no attention to
the human realities of losing a home. By doing so, they visited large
miseries on people who were much less wealthy than themselves, and
who heretofore became invisible to them.

If there is a lesson to be learned, it is that there is a real cost to
losing sight of the simple human dimensions of our economics. We
are at a curious pass in this country. The gap in income inequality
between the top fraction of our citizens and the rest of us is at levels
unseen since the Great Depression and by some measures is at an all
time high£& And when people become so separated in income and
experience that one group may treat another as nothing more than
investment vehicles to be bought, sold and traded, then something has
gone very wrong in our lives.

The subprime crisis is many things: an economic problem, a
market correction, an example of ignorance, a form of hubris, a
million personal mistakes, another million exploitations and finally,
thousands upon thousands of sadnesses. It is something to be addressed
through government programs if possible, or through the courts when
necessary. But more than anything else, it is a small but disturbing
case of what Hannah Arendt once called the banality of evilE Now

obviously, our Wall Street high flyers were not, and probably never could
be, as evil as the subject of Arendt’s observation. But like him, they
were extraordinarily diligent, they looked to their own advantage, and
they made themselves remote from the consequences of their actions.
And they “did not know what they were doing, "

We are in a period characterized by a vast financial distance be-
tween the privileged and those of us leading more ordinary lives. We
are seeing in miniature, what Arendt perceived in gross: that nothing
good can or will happen when a mass of people becomes invisible.
The subprime crisis happened when and because poor people in their
houses became invisible to much wealthier people in the skyscrapers
of New York and London. That blindness to others was — and remains
-- both a social and a moral failure. We need to remember that as we
pick our way out of the rubble.

ENDNOTES

1 Walter Maroney is a solo practitioner in Manchester, a former shareholder at the
law firm of Gallagher, Callahan and Gartrell, and a former chief of the Consumer Protec-
tion Bureau of the New Hampshire Attorney General’s Office. He practices primarily in the
area of consumer protection and a significant portion of his practice over the last two years
has involved housing preservation and foreclosure defense, particularly involving so-called
“subprime” mortgages.

2 All “case histories” are drawn loosely from actual matters which | have handled over
the past two years. Names and sufficient details have been altered to protect the identities
of clients.

3 The LIBOR is a daily reference rate based on the interest rates at which banks
borrow unsecured funds from other banks in the London wholesale money market. See
Kwan, Simon, “Behavior of Libor in the Current Financial Crisis,” Federal Reserve Bank of
San Francisco, Economic Letter, 2009-04 (January 23, 2009) accessible at http://www.frbsf.
org/publications/economics/letter/2009/e12009-04.html

4 For historical prime rate data, see the Wall Street Journal’s online compilation available
at http://www.wsiprimerate.us/libor/libor_rates _history.htm

5 The Act is popularly known as “The Gramm Leach Bliley Act” or simply “Gramm-
Leach-Bliley” after the names of its principal sponsors, Senators Phil Gramm (R) of Texas
and Representative Jim Leach (R) of Texas. Although the principal legislative sponsors were
Republicans, the Act was aggressively supported by the Democratic Clinton Administra-
tion.

6 The restrictions were contained in the Banking Act of 1933, popularly known as the
“Glass-Steagel Act,” after its principal sponsors.

7 According to a Senate Banking Committee Report issued in conjunction with the Bill's
passage out of Committee, Gramm-Leach-Bliley would, among other things:

* Repeal... the restrictions on banks affiliating with securities firms contained in
sections 20 and 32 of the Glass-Steagall Act [ and].

o Create... a new “financial holding company” under section 4 of the Bank Hold-
ing Company Act. Such holding company can engage in a statutorily provided
list of financial activities, including insurance and securities underwriting and
agency activities, merchant banking and insurance company portfolio invest-
ment activities. Activities that are “complementary” to financial activities also
are authorized.

Conference Report and Text of Gramm-Leach-Bliley Act of 1999, United States

Senate Committee on Banking, Housing and Urban Affairs (Nov. 1, 1999), ac-

cessible at http://banking.senate.gov/conf. See “Summary of Provisions,” id. at
The bill was passed in the Senate by a nearly party line vote of 54-44, with Republicans sup-
porting passage and Democrats generally opposed. See United States Senate Roll Call Votes,
106" Congress, 1 Session, accessible at http://www.senate.qgov/legislative/LIS/roll_call lists/
roll_call vote cfm.cfm?congress=106&session=1&vote=00105#position. However,. Despite
widespread opposition to the bill within its own party, the Clinton Administration supported
the bill and President Clinton signed it into law on November 2, 1999. See, “Bill Clinton on
the Banking Crisis, McCain, and Hillary,” Business Week, (Sep. 24, 2008), accessible at
http://www.businessweek.com/print/magazine/content/08 40/b4102000409948.htm.
8 Simultaneously with this development, investment houses (or divisions of insurers
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such as AlG) developed quasi-insurance products designed to avoid characterization and
regulation as insurance products under state law — the now infamous Credit Default Swaps
(“CDS”). Although these instruments played a huge role in the credit market collapse of
2009, they do not have a significant relation to the direct treatment of mortgagors and so are
beyond the scope of this discussion.

It has also been argued that a lack of regulatory oversight of the large multi-purpose financial
institutions which emerged in the wake of Gramm-Leach-Bliley during the Bush Administration
contributed to the growing instability of mortgage markets which culminated in the housing,
mortgage and credit crises on 1997-1998. See, Phillips, K., Bad Money, Penguin Books
(2009), “Revised Preface”. However, given the Clinton Administration’s support for Gramm-
Leach -Bliley under then-Treasury Secretary Robert Rubin (who went on to become chairman
of Citigroup, one of the largest of the multi-service financial entities that took shape in the
late nineties and first decade of this century), it is not unimaginable that similarly lax policies
would have been followed in a Gore Administration.

9 For an excellent discussion of the development and functioning of the securitization
process for traditional and subprime mortgages, see, Phillips, K., Bad Money, Penguin Books
(2009), “Securitization” pp. 93-119.

10 Mayer, C. and Pence, K., “Subprime Mortgages: What Where and To Whom?” Federal
Reserve Board, Finance and Economic Discussion Series, Divs. of Research and Statistics and
Monetary Affairs, no. 2008-29 (2008), graphic at 24, accessible at http://www.federalreserve.
gov/pubs/feds/2008/200829/200829pap.pdf.

11 Office of the Comptroller of the Currency and Office of Thrift Supervision, “Mortgage
Metrics Report, January- June 2009), http://www.occ.treas.gov/mortgage_report/2009/q1/

about_mortgage metrics.htm. The report notes that, as a result of [recent] mergers and
acquisitions, these fourteen reporting entities are now owned by nine holding companies.”
1d.

12 Federal Reserve Board Statistical Release Z.1 “Flow of Funds Accounts of the United
States” (March 12, 2009), Table L.217, at 93 (total ficludes $11.03 trillion in home mortgages
and 900 Billion in multifamily home mortgages), accessible at http://www.federalreserve.
gov/releases/z1/20090312/z1.pdf.

The disparity between the FRB and OCC/OTS total dollar values cited above is accounted for
by the broader sweep of the FRB’s data collection capacity and practices under the federal
Home Mortgage Disclosure Act.

13 Federal Reserve Bank of Boston, “Foreclosures in New Hampshire and New England
(Jun. 11, 2009), at 6, 8., accessible at http://www.bos.frb.org/commdev/foreclosures/data/
2009data/09_Q1/nh-09-q1.pdf.

14 Federal Reserve Bank of Boston, “Foreclosures in New Hampshire and New Eng-
land” (Jun. 11, 2009), at 1, accessible at http:/www.bos.frb.org/commdev/foreclosures/data/
s009data/09_Q1/nh-09-q1.pdf.

15 ld

16 Id.at, 3. Subprime adjustable mortgage loans make up the vast majority of nonperform-
ing loans — 7% nationally, and 6.2% in New Hampshire. These numbers also only reflect
current foreclosure rates, an aggregate number of homes foreclosed on due to failure of a
subprime mortgage. /d. (Chart)

17 See, e.g., Keys, Benjamin J., Mukherjee, Tanmoy K., Seru, Amit and Vig, Vikrant, “Did
Securitization Lead to Lax Screening? Evidence from Subprime Loans(December 25, 2008).
EFA 2008 Athens Meetings Paper. Available at SSRN: http:/ssm.com/abstract=1093137 at
5-6 (concluding that securitization played a large role in the collapse of the subprime market);
see also Mian, Atif R. and Sufi, Amir, “The Consequences of Mortgage Credit Expansion:
Evidence from the U.S. Mortgage Default Crisis” (December 12, 2008). Available at SSRN:
http:/ssrn.com/abstract=1072304 (finding that, in traditionally low income neighborhoods,
extension of subprime credit increased between 2002 and 2005 despite little of no correlated
income growth; and concluding that dissociation of expanded credit from income growth is
closely correlated to securitization).

18  See, Key, Mukherjee, supra at fn. xix.
19 Phillips, Matthew, “The Monster Who Ate Wall Street” Newsweek, October 6, 2008.
20  See Ashcraft and Scheurman, supra, at fn. viii.

21 ltis also my anecdotal experience that the situation has improved somewhat over the
last year, spurred in part by necessity and in part by prodding and oversight by the Obama
Administration. But see, Goodman, Peter S. “Lucrative Fees May Defer Efforts To Alter
Loans” NY Times, July 29, 2009 (noting late fees related charges associated with long-term
default, which are recaptured at foreclosure, provide a disincentive to mortgage servicers to
modify defaulted loans), available at http:/www.nytimes.com/2009/07/30/business/30services.
html.

22 d

23 See id., for a discussion of the extent to which this problem persists to the present
day.

24 State foreclosure statutes fall into two categories — those which require judicial ap-
proval of a mortgage sale and those which allow for non-judicial foreclosure under a power
of sale.

“Judicial foreclosures are processed through the courts, beginning with the lender
filing a complaint and recording a notice of Lis Pendens. The complaint will state
what the debt is, and why the default should allow the lender to foreclose and take the
property given as security for the loan. The homeowner will be served notice of the
complaint, either by mailing, direct service, or publication of the notice, and will have
the opportunity to be heard before the court. If the court finds the debt valid, and in
default, it will issue a judgment for the total amount owed, including the costs of the
foreclosure process. After the judgment has been entered, a writ will be issued by the
court authorizing a sheriff’'s sale.”...

Non-judicial foreclosures are processed without court intervention, with the require-
ments for the foreclosure established by state statutes. When a loan default occurs,
the homeowner will be mailed a default letter, and in many states, a Notice of Default
will be recorded at approximately the same time. If the homeowner does not cure the
default, a Notice of Sale will be mailed to the homeowner, posted in public places,
recorded at the county recorder’s office, and published in area legal publications. After
the legally required time period has expired, a public auction will be held,”

Quoted from website: www.all-foreclosure.com/judicial.htm.
Forty six states, including New Hampshire provide for some form of judicial foreclosure.
Of these, twenty seven — also including New Hampshire -- provide a non-judicial
alternative.

http:/www.realtytrac.com/foreclosure-laws/foreclosure-laws-comparison.asp.

25 United States of America, (For the Federal Trade Commission) Plaintiff, v. Select Portfolio
Servicing, Inc. a Utah Corporation, SPS Holding Corp. (formerly Fairbanks Capital Holding
Corp.), a Delaware Corporation, and Thomas D. Basmajian, Defendants. No. 03-12219-DPW
(D. Mass.); Fairbanks Capital Holding Corp, now renamed Select Portfolio Servicing was and
remains one of the nation’s largest mortgage servicers In the Settlement, the government
secured the following reforms:

* Afive-year prohibition on marketing optional products, which are products or services
that are not required by the consumer’s loan (such as home warranties).

* Refunds of optional product fees paid by consumers in certain circumstances.

* Revised limitations on charging attorney fees in a foreclosure or bankruptcy to
ensure that consumers receive full disclosures, including the actual amount due if
they receive an estimated fee. Select Portfolio Servicing also will conduct reconcili-
ations after payoff or foreclosure and reimburse consumers who may have paid for
services that were not actually performed.

¢ Refunds for consumers who may have paid foreclosure attorney fees for services
that were not actually performed since November 2003.

* A permanent requirement that consumers be provided with monthly mortgage state-
ments containing important information about their loans.

o Arequirement that Select Portfolio Servicing revise its monthly mortgage statements
based on consumer testing performed by a qualified, independent third party (which
the company has already done).

* Arequirement that Select Portfolio Servicing continue to use a qualified, independent
third party to perform annual audits of its compliance with key settlement provisions
until 2013. The results of these audits will be subject to review by the FTC.

* Revision of specific provisions to permit Select Portfolio Servicing to engage in
certain practices that were prohibited by the original settlement. For example, the
modified settiement allows the company to hold or reject a payment that is more than
$25 short of the consumer’s monthly principal and interest payment so long as the
consumer receives prompt notice of the action. The settlement continues to prohibit
the company from applying such payments to fees before principal and interest.

FTC Website, http://www.ftc.gov/opa/2007/08/sps.htm.

A companion private class action, Alanna Curry v. Fairbanks Capital Corp., no. 03-10895
(D. Mass. 19783) consolidated 37 lawsuits and provided approximately $40 million dollars
in relief o affected consumers.

26 Both the Pardo and the Bales cases appear to have terminated in the wake of
Countrywide’s own bankruptcy filing.

27 New Hampshire courts have traditionally taken a relaxed approach to this issue ,
requiring only that the chain of title be established at the time of recording of the foreclosure
deed. As with the other issues which have become more commonly understood by courts
around the country, our state courts may be becoming more receptive to a strict pre-foreclosure
application of the principle.

Also, any significant delay by a lender in placing a foreclosure deed on record may be a signal
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of incapacity to establish clear title and may establish grounds for overturning a foreclosure
sale under appropriate circumstances.

28 RSA510:4

29 It should be noted that the Merrimack County Sherriff's Office has been stellar in its
willingness to accept disruption of its ordinary schedule and to achieve one-day turnaround
of service in cases such as these..

30 RSA 510:8:

When the defendant is not an inhabitant of the state, and no mode of serving the writ
is prescribed, or service thereof cannot be made in the mode prescribed, the action
may be entered in court and such notice ordered as the case requires, and notice of
the pendency of the suit, given according to the order, shall be sufficient service.

31 Importantly, lawyers practicing in this area would be both presumptuous and ineffective
if they assumed comprehensive knowledge of this developing field of law on the part of our
bench. In such situations, it is emphatically the job of the attorney to provide the court with
everything it needs to quickly grasp the situation presented, the relie3 applied for, and the
procedural issues presented. This, among other reasons, is why | now present courts with
a motion for alternative service in situations calling for that accommodation.

32 (Pub.L.109-8, 119 Stat. 23, enacted April 20, 2005).

33  See, Farrell, Christopher “Bankruptcy Reform Bites Back,” Business Week, Oct. 20, 2007,
accessible at http:/www.businessweek.com/magazine/content/07_44/b4056080.htm.

34 Here, as in the financial sector discussed above, the language used is telling: Debtors
are now required to submit an income and expenditures analysis to the court referred to as
the “means test..” 11 U.S.C..§ 707(B)(2). If the debtor’s net income is above a threshold set
for family size and adjusted for local costs of living cost, he or she falls into what is called the
“presumption of abuse” and must show special circumstances to be permitted liquidation. /d.
As wrong and as dead as they may be, Marx and Engels would have had a field day over
a bankruptcy mechanism which starts out presuming that the debtor is there to abuse the
process.

35  This class of protected parties and interests include the trustees fees, all administra-
tive costs, taxes, attorney’s fees if provided for as post-petition expense, domestic support
obligations and certain student or educational loans. 11 U.S.C. § 507.

36 11 U.S.C. §1322(d). The plan may be extended to five years under appropriate
financial circumstances.

37  11.U.S.C. § 1322(b). Bankruptcy courts can adjust the value, interest rate, payments
and payment schedules of other types of mortgages. Id. There is a certain irony in the fact
that bankruptcy courts can cram down mortgages on vacation homes, but are powerless to
adjust first mortgages on people’s principal residences. This policy can be justified on the
macroeconomic ground that the mortgage industry is so heavily concentrated in residential
first mortgages that the probable industry-wide re-pricing effects of permitting cram down
- meaning higher interest rates and a narrowing of the breadth of available credit — would
affect a very broad sector of the borrowing public. Such macroeconomic considerations are
notillusory. As noted above, even in a situation that is generally deemed a crisis, the national
foreclosure rate remains at or around 1%.

38  When, in 2007, the collapse of that market rendered many of the securities built on
subprime mortgages functionally unpriceable — which is the real meaning of the phrase “toxic
asset” — causing a “freeze” in world credit markets, the Bush Administration was far more
active, providing trillions of dollars to the financial services sector in an attempt to unfreeze
personal and commercial lending.

Here again, it would be a mistake to view the Administration’s reaction as simply unfeeling
toward the little guy and favorable to financiers. The world-wide macro effects of the credit
freeze which the Administration was addressing in late 2008 were quite arguably of a scope
that required governmental intervention. This is not inconsistent with that view that that, absent
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the generally unanticipated effect on the credit markets, the subprime mortgage problem would
have been self-correcting, albeit painfully to many individual borrowers.

39 P.L. 110-142 (Dec. 20, 200). The treatment provided by the Mortgage Relief Act
allows income exclusion of up to $1 million ($2 million for married couples filing jointly)
and runs through tax year 2012. See generally, IRS Informational Bulletin no. R-2007-159
“Home Foreclosure and Debt Cancellation” (Sep. 17, 2007), accessible at http://www.irs.
gov/newsroom/article/0,,id=174022,00.html; (rev Dec. 11, 2008), accessible at http:/www.
irs.gov/newsroom/article/0,,id=174034,00.html; See also, IRS Publication 4681 “Cancelled
Debts, Foreclosures, Repossessions and Abandonments (For Individuals)” accessible at
http:/www.irs.gov/pub/irs-pdf/p4681.pdf.

40  However, lending and servicing subsidiaries of all financial institutions which accepted
federal bailout money in 2008-09 are deemed participants.

41 See,U.S. Treasury Publication “Making Homes Affordable — Summary of Guidelines”
(March 14, 2009), accessible at http://www.treas.gov/press/releases/reports/guidelines_sum-
mary.pdf.

42 d
43 d
44 U.S. Treasury Press Release, “Making Home Affordable Program On Pace To Offer

Help To Millions Of Homeowners” (August4, 2009). http://www.financialstability.gov/latest/
tg252.html.

45 See, Goodman, Peter S. “Lucrative Fees May Defer Efforts To Alter Loans” NY
Times, July 29, 2009 discussed at fn. xxii above.. The probable accuracy of this view is
suggested by further observations in the Press Release cited at fn. xlv.:

The Administration is taking additional steps to improve performance. On July 9,
Treasury Secretary Tim Geithner and Housing and Urban Development Secretary
Shaun Donovan wrote the CEOs of participating servicers calling upon them to redouble
their efforts to increase staffing, improve borrower response times and streamline the
application process. Senior Administration officials discussed the importance of these
steps in a face-to-face meeting with servicer executives on July 28. The Administration
will develop more exacting metrics to measure the quality of borrower experience, such
as average borrower wait time for inbound inquiries, completeness and accuracy of
information provided applicants, and response time for completed applications. As an
additional protection for borrowers, the Administration has asked the program compli-
ance agent, Freddie Mac, to develop a “second look” process to audit MHA modification
applications that have been declined on an ongoing basis.

It is frankly difficult to read this passage as anything other than a bureaucratic gloss on a
program that is not moving as quickly or as effectively as hoped.

For a slightly more complete examination of this issue, albeit from the Administration’s per-
spective, the full (2 page) Report may be found at hitp://www.ireas.gov/press/releases/docs/
MHA_public_report.pdf.

46  Saenz, Emmanuel , “Striking It Richer: Evolution of Top Incomes in the United States”)(U.
Cal. Berkeley (Aug. 5, 2009), full text reprinted at Huffington Post and accessible at http://www.
huffingtonpost.com/2009/08/14/income-inequlaity-is-at-a_n__259516.html.

47

Speaking of course of the far, far greater evil of the Holocaust, Arendt observed:

“[Eichmann showed] an extraordinary diligence in looking out for his personal advance-
ment...he never realized what he was doing. That such remoteness from reality and
such thoughtlessness can wreak more havoc than all the evil instincts taken together,
...was, in fact, the lesson one could learn in Jerusalem.”

Arendt, H. “EicHuman IN JERusALEM: A RePORT ON THE BanaLiTy oF EviL” (Viking Press, New
York, 1964.

48  [d.
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