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RSA 632-A:2, I(a): AFSA Overcoming by physical force

Submitted: 05/24/96
Reviewed by committee 05/24/96
Reporter’s draft 04/30/97

SEXUAL ASSAULT AND RE H

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has three parts or elements. The State must prove each element beyond a
reasonable doubt. Thus, the State must prove that:

1. The defendant engaged in sexual penetration with another person; and

2. The defendant overcame the other person through the actual application of physical
force, physical violence, or superior physical strength; and

3. The defendant acted knowingly®.

These are the elements of the crime of aggravated felonious sexual assault. Certain words
in the definition need to be defined.

“Sexual penetration” means (see the instruction for the means of penetration alleged.)

“Knowingly” means [see definition of knowingly.]

! State v Ayer, 136 N.H. 191 (1992)
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A Vj n p?ﬁuly ylpless to resist

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has three parts or elements. The State must prove each element beyond a
reasonable doubt. In this case, the State must prove that:

Submitted: 05/24/96
Reviewed by committee 05/24/96
Reporter’s draft 04/30/97

RSA 632-A:2,1{D): A

1. The defendant engaged in sexual penetration with another person; and
2. The other person was physically helpless to resist; and
3. The defendant acted knowingly.*?

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined.

“Sexual penetration” means [see the instruction for the means of penetration alleged.]

“Knowingly” means [see definition of knowingly.]

12 State v. Ayer, 136 N.H. 191 (1992)
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Submitted: 05/24/96
Reviewed by committee 05/24/96

Reporter’s draft 04/30/97
RSA 632@| (rciﬁ/ t@s of force

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has four parts or elements. The State must prove each element beyond a rea-
sonable doubt. Thus, the State must prove that:

1. The defendant engaged in sexual penetration with another person; and

2. The defendant coerced the other person to submit by threatening to use physical vio-
lence or superior physical strength on the other person; and *®

3. The other person believed that the defendant had the present ability to execute these
threats; and

4. The defendant acted knowingly.?

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined.

“Sexual penetration” means [see the instruction for the means of penetration alleged.]

“Knowingly” means [see definition of knowingly].

13 See State v. Kulikowski, 132 N.H 281 (1989); State v. Johnson, 130 N.H. 578 (1988).
2 State v Ayer, 136 N.H. 191 (1992)
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Submitted: 10/25/96
Reviewed by committee 10/25/96
Reporter’s draft 04/30/97

RSA 632-A:2,Wd): 'oﬁhr@f retaliation

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has four parts or elements. The State must prove each element beyond a rea-
sonable doubt. Thus, the State must prove that:

1. The defendant engaged in sexual penetration with another person; and

2. The defendant coerced that person to submit to sexual penetration by threatening to
retaliate against [that person] [a third person]; and *

3. The person threatened believed that the defendant had the ability to execute the threats
in the future; and

4. The defendant acted knowingly.*®

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined.

“Sexual penetration” means [see the instruction for the means of penetration alleged].

“Knowingly” means [see definition of knowingly].

1 State v. Johnson, 130 N.H. 578, 581 (1988)
!5 state v. Ayer, 136 N.H. 191 (1992)
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Submitted: 12/19/96
Reviewed by committee 12/19/96
Reporter’s draft 04/30/97

RSA 632-A:2, I(e): AFSA Vig submitd under dircumnstangeg involving false imprisonment,
kighappifg orextortion

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has three parts or elements. The State must prove each element beyond a
reasonable doubt. Thus, the State must prove that:

1. The defendant engaged in sexual penetration with another person; and

2. The other person submitted under circumstances involving [false imprisonment],
[kidnapping] [extortion]; and

3. The defendant acted knowingly.*

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined.

“Sexual penetration” means [see the instruction for the means of penetration alleged].
“False imprisonment” means [insert the appropriate criminal code definition, RSA 633:3].
“Kidnapping” means [insert the appropriate criminal code definition, RSA 633:1].
“Extortion” means [insert the appropriate criminal code definition, RSA 637:5].
“Knowingly” means [see definition of knowingly.]

The State must also prove all of the elements of the crime of [kidnapping] [extortion].?

! State v Ayer, 136 N.H. 191 (1992)
2 State v Bussiere, 118 .H. 659 (1978)



-99 -

Submitted: 05/24/96
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RSA 632-A:2, ISminﬁ | nﬁa\ting Substance

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this crime has five parts or elements. The State must prove each element beyond a rea-
sonable doubt. Thus, the State must prove that:

1. The defendant engaged in sexual penetration with another person; and

2. The defendant [administered an intoxicating substance to the alleged victim]
[had knowledge that another person had administered an intoxicating sub-
stance to the alleged victim]; and

3. [The defendant][the other person] administered the intoxicating substance
without the prior knowledge or consent of the alleged victim; and

4. The alleged victim was mentally incapacitated as a result of [the defendant’s
actions][the actions of the another person];and

5. The defendant acted knowingly.*®

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined. “Sexual penetration” means [see the instruction for the means of
penetration alleged].

“Knowingly” means [see definition of knowingly].

16 State v. Ayer, 136 N.H. 191 (1992)
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Reviewed by committee 02/21/97
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The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has five parts or elements. The State must prove each element beyond a rea-
sonable doubt. Thus, the State must prove that:

1. The defendant engaged in sexual penetration with another person; and
2. The other person was not the defendant’s legal spouse; and
3. The other person was mentally defective; and

4. The defendant knew or had reason to know that the other person was mentally defec-
tive; and

5. The defendant acted knowingly.*’

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined.

“Sexual penetration” means [see the instruction for the means of penetration alleged.]

You may find the person mentally defective only if he/she suffered from a mental disease or de-
fect and was incapable of freely arriving at an independent choice whether or not to engage in
sexual conduct.

In determining whether someone was capable of making an independent choice, you should fo-
cus on the person’s capacity to appraise in a meaningful way the physical nature and conse-
quences of his/her sexual conduct and the person’s capacity to make a decision that is legiti-
mately his/her own.

A person is not mentally defective merely because he/she does not in fact take any action to learn
about the consequences of his/her conduct or fails to consider alternatives before choosing a par-
ticular course of action.™®

“Knowingly” means [see definition of knowingly].

17 State v. Ayer, 136 N.H. 191 (1992).
'8 State v. Frost, 141 N.H. 493 (1996).
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Submitted: 02/21/97
Reviewed by committee 02/21/97

Reporter’s draft 04/30/97
RSA 632-A:2, I(i): Zan alﬁor@ﬂement of Surprise

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has three parts or elements. The State must prove each element beyond a
reasonable doubt. Thus, the State must prove that:

1. The defendant engaged in sexual penetration with another person,* and

2. The defendant used concealment or the element of surprise to accomplish penetration,
before the other person had an adequate chance to flee or resist; and

3. The defendant acted knowingly.

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined.

“Sexual penetration” means [see the instruction for the means of penetration alleged.]

“Knowingly” means [see definition of knowingly].

! State v Ayer, 135 N.H. 191 (1992).
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Submitted: 2/19/99
Reviewed by committee 2/19/99

Reporter’s draft 3/19/99
RSA 632-A:2' A S o!geholdzgood or Affinity

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has four parts or elements. The State must prove each element beyond a rea-
sonable doubt. Thus, the State must prove that:

1. The defendant engaged in sexual penetration with another person; and

2. The [other person] was 13 years of age or older but under the age of 16 and was not
legally married to the defendant at the time; and

3. [The [other person] and the defendant were members of the same household] [the
[other person] and the defendant were related by [blood] [affinity]; and

4. The defendant acted knowingly.

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined:

“Knowingly” means [see definition of knowingly.]
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Submitted: 09/26/96
Reviewed by committee 10/25/96

Reporter’s draft 04/30/97
RSA 632' I(@S A Usk oﬁhoru to Coerce

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has six parts or elements. The State must prove each element beyond a rea-
sonable doubt. Thus, the State must prove that:

1.

2.

5.

6.

The defendant engaged in sexual penetration with another person; and
The defendant was in a position of authority over the other person; and

The defendant used this position of authority to coerce the person to submit to sexual
penetration;* and

The person was 13 years of age or older and under 18 years of age; and
The person was not legally married to the defendant; and

The defendant acted knowingly.

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined.

“Sexual penetration” means [see the instruction for the means of penetration alleged].

“Knowingly” means [see definition of knowingly].

! State v. Johnson, 130 N.H. 578, 581 (1988), [citing BLACK’S LAwW DICTIONARY]; see also State v. Collins, 129 N.H. 488,

490 (1987).
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Submitted: 09/26/96
Reviewed by committee 10/25/96

Reporter’s draft 04/30/97
RSA 632- (IA"n ﬁr 1; }ears of Age

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has three parts or elements. The State must prove each element beyond a
reasonable doubt. Thus, the State must prove that:

1. The defendant engaged in sexual penetration with another person; and
2. The other person was under 13 years of age; and
3. The defendant acted knowingly. %

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined.

“Sexual penetration” means [read the instruction for the means of penetration alleged].

“Knowingly” means [see definition of knowingly].

2 Goodnow v Perrin, 119 N.H. 483 (1979) (defendant’s knowledge of victim’s age not an element).
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RSA 632-A:2, I(m)A@C&t Irﬁtedzi Speech or Conduct

The defendant is charged with the crime of aggravated felonious sexual assault. The defi-
nition of this offense has three parts or elements. The State must prove each element beyond a
reasonable doubt. Thus, the State must prove that:

1. The defendant engaged in sexual penetration with another person; and

2. The other person indicated by speech or conduct that she/he did not freely consent to
the performance of the sexual act;** and

3. The defendant acted knowingly.?

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined.

“Sexual penetration” means [see the instruction for the means of penetration alleged].

Lack of consent is part of the definition of this crime. Lack of consent may be proved in a vari-
ety of ways, including but not limited to an attempt to escape, outcry, or offer of resistance. Lack
of consent may also be proved by showing that the alleged victim was restrained by fear of vio-
lence. You are not required to infer consent from the alleged victim’s failure to physically resist a
sexual assault.”®

“Knowingly” means [see definition of knowingly].

2! See separate instruction on consent, 632-A:6, I11.
22 State v. Ayer, 136 N.H. 191 (1992)
2 RSA 632-A:6, I11; State v. Hunter, 132 N.H. 556, 560 (1989); State v. Lemire, 115 N.H. 526, 532 (1975).
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Reporter’s draft 04/30/97
RSA 632-A:2, IAertﬁ; Pyson Under Age 13

The defendant is charged with aggravated felonious sexual assault. The definition of this
offense has four parts or elements. The State must prove each element beyond a reasonable
doubt. Thus, the State must prove that:

1.

2.

3.

4.

The defendant touched the genitalia of another person®; and
The other person was under 13 years of age at the time; and

The touching was under circumstances that can be reasonably construed as being for
the purposes of sexual arousal or gratification; and

The defendant acted purposely.?

These are the elements of the crime of aggravated felonious sexual assault. Certain words in the
definition need to be defined.

“Purposely” means [see definition of purposely].

! State v Dickson, 116 N.H. 175 (1976); State v Barnett, 147 N.H. 334 (2001)
2 State v Goodwin, 140 N.H. 672 (1996); State v. Pond, 132 N.H. 47 (1989)
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[NREOREN]

The law does not require that the testimony of the alleged victim be corroborated. This means
that if you find that the alleged victim’s testimony is credible—in other words, if you believe her/
his testimony—then you may return a verdict of guilty without additional evidence.

This does not mean that simply because the alleged victim took an oath to tell the truth you must
accept her/ his testimony as true. In deciding whether the State has proved one or more of the
charges against the defendant beyond a reasonable doubt, you must decide the credibility of the
alleged victim just as you must decide the credibility of every other witness. You must apply the
same factors to decide her/ his credibility as you apply to all the other witnesses.
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Evidence has been presented that the other person consented to the acts of the defendant that con-
stitute the crime of [aggravated felonious sexual assault, felonious sexual assault]. Consent is a
complete defense to the crime charged.

The defendant is not required to prove consent. Instead, the State must prove that there was no
consent. Thus, you must decide whether the State has proved beyond a reasonable doubt that
there was no consent. If you decide that the State has not proved that there was no consent, then
you must find the defendant not guilty. If, however, you decide that the State has proved lack of
consent and the other elements of the definition of the crime charged, then you should find the
defendant guilty.

Lack of consent may be proved in a variety of ways, including but not limited to an attempt to
escape, outcry, or offer of resistance. Lack of consent may also be proved by showing that the al-
leged victim was restrained by fear of violence. You are not required to infer consent from the al-
leged victim’s failure to physically resist a sexual assault.?*

24 RSA 632-A:6, I11; State v. Hunter, 132 N.H. 556, 560 (1989); State v. Lemire, 115 N.H. 526, 532 (1975).
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RSA 632-A:10 | Prohibition fhre 3 ice@%&rsﬁconvicmd of Certain Offenses

The defendant is charged with the crime of prohibition from child care service of persons con-
victed of certain offenses. The definition of this crime has three parts or elements. The State
must prove each element beyond a reasonable doubt. Thus, the state must prove that:

1. The defendant was convicted of the crime of [child pornography] [second degree as-
sault on a minor] [sexual assault] [on [date] in the [name of court]; and

2. Subsequent to the date of said conviction, the defendant undertook [employment] [vol-
unteer service] as a [teacher] [coach] [boy or girl scout leader]; and

3. The defendant acted knowingly.
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Approved 10/19/01

RSA 632-A:10 Il or I Proh f@:h' reF/iceg Persons Convicted of Certain

Oftfenses

The defendant is charged with the crime of prohibition from child care service of persons con-
victed of certain offenses. The definition of this crime has four parts or elements. The state must
prove each element beyond a reasonable doubt. Thus, the state must prove that:

1. The defendant was convicted of the crime of [child pornography] [second degree as-
sault on a minor] [sexual assault], on [date] in the [name of court]; and

2. Subsequent to the date of said conviction, the defendant [applied for employment]
[made initial application for teacher certification] [volunteered for service] as a [teacher] [coach]
[boy or girl scout leader]; and

3. In connection with [applying for such employment or certification] [volunteering for
such service] the defendant failed to provide information of said prior conviction to the agency to
which the defendant was applying or volunteering; and

4. The defendant acted knowingly.



