ABANDONED EMBRYOS:
The Dilemma of Eternal Storage

by Catherine Tucker
With more and more patients turning to in vitro fertilization
(IVF) to build their families, it’s inevitable that legal issues related
to IVF treatment will need to be resolved in the courts. This area of
law is still largely unsettled, with only a handful of relevant appellate
decisions across the country. One particular aspect of IVF law that has
arisen only in very recent years relates to abandoned embryos.
Currently, many facilities feel obliged to continue maintaining
abandoned embryos indefinitely because there is no clear legal path
that allows for disposal of the tissue. However, continued storage is
expensive, and ultimately the costs must be passed along to other
patients. Thus, abandoned embryos often remain in expensive legal
limbo. From a legal viewpoint, what are the best practices in this field?
How can legal practitioners identify and address issues to assist clients
with quick resolutions to indefinite storage.
NATURE OF THE DILEMMA
IVF is a highly technical type of fertility treatment that involves the
stimulation of the female partner’s ovaries with hormonal medications
in an attempt to generate multiple eggs at one time. These eggs are
then surgically retrieved and combined with the male partner’s sperm
in the laboratory, with the hopes that fertilization will take place. Any
resulting embryos are cultured in the laboratory, typically for five days,
and one or two embryos are placed in the female partner’s uterus with
the goal of producing a viable pregnancy.1 Any additional potentially
viable embryos can be cryopreserved (frozen) for future use. It is
notoriously difficult to predict at the beginning of an IVF cycle how
many embryos will remain for cryopreservation. And both doctors and
patients often desire extra embryos to reduce the expense and, for the
female partner, the pain and inconvenience associated with a fresh
IVF cycle.
Equally difficult is predicting which embryos will actually result
in a viable pregnancy. Thus, some cryopreserved embryos may be
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used relatively soon following a failed cycle that did not result in
a pregnancy. This short term storage, which is often for only a few
months, will typically be at the medical clinic that performed the IVF
procedures. Other embryos will be stored for much longer, often because
the woman becomes pregnant and the remaining embryos won’t be
needed until the couple is ready for their next child. Long term storage
may be either at the medical clinic or at a dedicated cryobank that is
independent from the medical facility. For the purpose of this article,
both of these entities will be referred to as “facilities”.The couple may
ultimately decide not to pursue further treatment. Typically, this deci‑
sion is made following a successful pregnancy that completes their
family, but it may also come about due to health reasons, divorce,
death, or simply a desire to discontinue treatment. Or the couple may
feel unable to make a decision about whether to try again, and delay
the decision-making indefinitely. In any event, they still have an
obligation to continue to pay storage fees, which average about $500
per year at cryobanks, or easily twice that amount at medical clinics.
The dilemma arises when patients simply stop paying the storage fees
and are unresponsive to bills and other communications sent to them.
These embryos are colloquially referred to as “abandoned”.
Facilities are understandably reluctant to unilaterally dispose of
these abandoned embryos without written permission from the patients.
After all, the embryos are not easily replaceable and, in some cases, it
may be impossible for the patients to produce additional embryos. For
example, a woman may have undergone IVF treatment at an advanced
age or just before starting chemotherapy which rendered her unable
to produce more eggs. Yet, continued storage costs the facility money
because the embryos need to remain in temperature controlled and
continuously monitored storage tanks, since even a slight deviation
in temperature can leave the genetic materials useless. When some
patients do not pay their storage bills, it’s inevitable that the costs will
have to be borne, to some extent, by other patients.
SCOPE OF THE PROBLEM
Because there are no national statistics kept on abandoned embryos,
it’s impossible to conclusively determine the total number of such
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embryos currently in storage. Older estimates placed the number of
stored embryos at close to half a million, but most were stored for
patients who were continuing active fertility treatment.2 Only a small
percentage were officially designated as abandoned, but this type of
analysis fails to account for the fact that all patients in the active
treatment category will ultimately stop treatment and some of those
patients will subsequently abandon their embryos.3 Thus, the ultimate
number of abandoned embryos will accumulate over time. While the
number of stored embryos today is likely even higher given that more
people are undergoing IVF treatment and laboratory techniques have
improved to allow for better culture of embryos, an accurate figure still
remains elusive.4 Also, while embryos destined for patient use or other
designated disposition (as further described below) move through the
system, abandoned embryos can remain in the system indefinitely and
become a nagging problem for facilities.
It is clear that this issue is of concern for facilities struggling to
use their available storage space most efficiently. Given the routine
maintenance, observation, and diligent recordkeeping required, as
well as the limited physical space available at some IVF clinics, even
hundreds of abandoned embryos at one facility can pose a significant
problem. Yet, facilities remain reluctant to dispose of abandoned
embryos without explicit patient consent. As one IVF program director
noted “We’ll keep [abandoned embryos] forever . . . It’s not beyond
imagining that a couple could show up after five years in Japan and say,
‘We’re back; we want our embryos,’ and what would we do then?”5 At
least one facility has gone to the lengths of hiring private investigators
to track down patients who have abandoned their embryos.6 Another
facility spent 15 years diligently tracking down embryo owners to obtain
disposition consents, and yet still had 1,000 abandoned embryos in
storage.7 Ironically, patients may not realize that their nonpayment
causes such consternation, incorrectly assuming that the embryos
were destroyed promptly after the storage bill became overdue. As one
former lab director explained about her outreach to patients, “We
called or wrote everyone we could call or write and surprisingly, the
reaction was often, ‘Oh, I assumed those embryos were discarded years
ago when we stopped paying for storage’.”8
In a conversation with the author, the former director of the sole
facility in New Hampshire estimated that the facility had approximately
700 embryos stored for 150 patients, with only a small number desig‑
nated as abandoned at any given time9 However, many New Hampshire
residents seek IVF treatment out-of-state and thus accurately calculat‑
ing the number of embryos stored for New Hampshire residents is not
realistically possible. What is clear is that lawyers need to specifically
inquire of individual clients to determine whether they have embryos
at risk of being deemed abandoned.
DISPOSITION OPTIONS FOR ABANDONED
EMBRYOS
When embryos are abandoned, the facility has a number of
options. The legally safest course is to store the embryos indefinitely,
accepting the burden as one of the costs of doing business. Another
alternative is to discard the embryos but, due to the unique nature of
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embryos as a potential for human life, many facilities are reluctant
to do this without a clear written directive from the patients. However,
patients who ignore their bills are similarly likely to ignore pleas from
the facility to execute written consents for destruction.
Between these two extremes are alternatives that are often chosen
by patients who take an active role in disposition of their embryos.
Extra embryos can be used for non-procreative purposes, such as
research or training, or for procreative purposes by different patients
(often termed embryo donation or, less accurately, embryo adoption).
Some commentators favor the release of abandoned embryos to other
patients in need for procreative purposes, in order to avoid waste of
these scarce resources.
DONATION FOR PROCREATION
However, donation of abandoned embryos is highly controversial.
There is a long-standing ethical principle underlying donation of hu‑
man tissue that the donation must be made with the explicit consent of
the patient.10 Only contemporaneous consent for embryo donation can
truly satisfy this requirement, as it implicates the kind of thoughtfulness
that our society has deemed important when making such immense
decisions. Nonetheless, some observers have suggested that abandoned
embryos are no longer the property of the original patients, with all
rights to the embryos having been ceded to the facility, which can make
all dispositional decisions.
In recent years, one medical clinic in Spain simply began using
embryos abandoned at the facility in fertility treatment for other pa‑
tients, without the express permission of the progenitors.11 This type of
approach has been deemed unacceptable by the American Society for
Reproductive Medicine and is unlikely to sit well with most Americans.12
Nor is it an acceptable option for many facilities, given the potential
liability involved.
Furthermore, practical difficulties arise with donation of aban‑
doned embryos for procreative use. For example, the donors will not be
able to receive the mental health consultation that is critical to helping
them fully understand the implications of embryo donation.13 Nor will
donors be able to have a legal consultation to understand their legal
risks arising from the donation. The absence of these critical compo‑
nents means that patients are unprepared for potential outcomes, such
as being contacted in the future by a resulting child.
Furthermore, it is unlikely that the original patients signed HIPAA
compliant releases permitting disclosure of their information to the
ultimate embryo recipients. Thus, physicians may not feel comfortable
providing any information about the original progenitors. As a result,
the recipients might not receive information that would be important
for the resulting child’s health, such as information about a history of
breast cancer in the female genetic contributor or the results of genetic
testing showing that one of the genetic contributors is a carrier for
cystic fibrosis.14 Furthermore, most prospective recipients want basic
information about the donors, such as race and educational level, and
this information may not even be available from the records. And, while
not required by the FDA, recipients may want additional communicable
disease testing performed on the donors who, by definition, will be
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unavailable for such tests.15 The recipients may also desire information
about the donors’ family genetic background, which would not usu‑
ally be collected in the course of the donors’ own treatment. A further
complication arises from the practical aspect of eventually having to
explain the circumstances of such a conception to the resulting child.
For these reasons, many have questioned whether prospective parents
in this country would even be willing to receive embryos of unknown
origins and indeterminate legal status.
LEGAL STATUS OF EMBRYOS
Embryos have generally been treated as quasi-property by the
courts. Historically, this analysis has come up in other contexts, with
the dispute typically between the patients themselves. For example,
appellate courts in several states have considered the allocation of
cryopreserved embryos among divorcing spouses. While the courts
have taken different approaches to determining the ultimate rights of
the litigants, courts have almost universally approached the analysis
from a quasi-property perspective with various degrees of consider‑
ation given to the unique qualities of human embryos and the rights
of progenitors to control their own reproductive decisions.16 The New
Hampshire Supreme Court has not (yet) considered this issue.17
However, the quasi-property analysis used in divorce cases does
not translate well to the analysis of legal rights relative to abandoned
embryos. Many states, including New Hampshire, have statutes that
specify the treatment of abandoned property. For example, New Hamp‑
shire’s laws provide that certain property remaining unclaimed for five
years is deemed abandoned.18 The statutory scheme sets forth that the
abandoned property must be delivered to the state, which shall assume
responsibility for its safekeeping, and ultimately the property is auc‑
tioned off to the highest bidder who takes the property free of all claims
of the original owner.19 Even putting aside medical privacy law related
concerns, such provisions don’t adequately address the unique nature
of embryos. The state does not have the facilities or trained personnel
to properly keep the embryos stored in continuously monitored and
temperature controlled cryotanks. And the ethical problems associated
with the auction of potential human beings to the highest bidder are
obvious.20
The difficulty here lies not only with the fact that embryos are
unique, irreplaceable, and deserving of special recognition as a poten‑
tial for human life, but also with the fact that the constitutional rights
of procreation, including the right not to procreate, are implicated.21
In recognition of these concerns, some commentators have suggested
that donation of abandoned embryos to third parties for procreation
should be permitted if the patients, at any point, signed consent
forms permitting such a donation. However, consent forms not signed
contemporaneously with the donation provide insufficient protections
for the facility as well as the progenitors.22
CONSENT FORMS
IVF patients are typically presented with many consent forms over
the course of treatment. Many clinics require patients to affirmatively
specify what they would like to see happen to their embryos in the
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event they divorce or die. The given options may include permitting
the embryos to be used by the surviving spouse, discarding the embryos,
donating the embryos to research, or donating to other patients for
procreative purposes.
Consent forms are typically signed pre-procedure and are ap‑
propriately analyzed as merely an expression of the patient’s intent at
that time.23 Medical practitioners anecdotally know that patients’ views
about their cryopreserved embryos can change drastically over time.24
And informed consent for the disposition of not-yet-created embryos is
only illusory, because it’s impossible for patients to truly understand
the scope of their decision pre-procedure. In the seminal Tennessee
case of Davis v. Davis, the Court recognized this, noting “the parties’
initial ‘informed consent’ to IVF procedures will often not be truly
informed because of the near impossibility of anticipating, emotion‑
ally and psychologically, all the turns that events may take as the IVF
process unfolds.”25 Statutes that require embryo disposition options to
be specified pre-treatment fail to recognize this critical progression.26
At the outset of fertility treatment, most patients have tunnel vision
focused entirely upon having a child and cannot fully appreciate the
inherent complexities of decisions such as donation of excess embryos
to others for procreation. And patients lack important information
that factors into the decision-making, such as whether a child will
ultimately result from that batch of embryos. Furthermore, it is the
rare patient who seeks legal advice as to the legal implications of
these consent forms. Thus, any decision made before IVF treatment
commences cannot be a fully informed one, and it is not surprising
that facilities can be reluctant to rely upon these consent forms when
determining the ultimate fate of abandoned embryos. The potential
liability for making the wrong choice is simply too high.27 This is
particularly true when the decision made is to allow others to use the
embryos for procreation. As one Massachusetts court explained, “we
would not enforce an agreement that would compel one donor to be‑
come a parent against his or her will. As a matter of public policy, we
conclude that forced procreation is not an area amenable to judicial
enforcement.”28 Given this kind of judicial hesitation, overreliance on
consent forms can expose a facility to various civil claims.
MODEL ACT AND GUIDELINES
The American Bar Association’s Model Act and professional guide‑
lines have considered the problem of abandoned embryos but fail to
provide a comprehensive solution.
The ABA’s Model Act provides for binding agreements, subject to
later amendment, prior to embryo creation which specify the time
and conditions under which embryos shall be deemed abandoned.29
The ABA’s Model Act also provides for a presumed time frame of five
years, since the creation of the embryos, as the standard for deeming
embryos abandoned.30 While the ABA’s Model Act also requires diligent
attempts to notify the patients and medical providers, as well as the
existence of a specified written informed consent document executed
prior to acquisition of the embryos by the facility, the Model Act fails
to incorporate non-payment and non-communication, over the five
year period, into this definition.31 Thus, patients who dutifully pay their
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storage fees for five years, in the hopes of spacing their children many
years apart, could find their embryos classified as abandoned under
the ABA’s Model Act. And, conversely, patients who fail to both make
payment and respond to notices with the facility may have embryos that
cannot be deemed abandoned simply because the proper paperwork
was not completed at the outset. With older embryos, created at the
time when fertility clinic paperwork was less comprehensive, this can
particularly be a problem. Thus, the ABA’s Model Act’s prerequisites
do not appropriately classify embryos as “abandoned” in accordance
with the real-life needs of participants.32
The ABA’s approach to the disposition of abandoned embryos is
also of concern. The Model Act advocates disposal “in accordance
with the most recent recorded agreement between participants and the
facility.”33 The challenge arises when the written agreement permits
or requires abandoned embryos to be donated to others for procreative
purposes. In order to fully respect the interests of the progenitors to
make their own decisions as to whether to permit procreation with
their own genetic material, the ABA should consider limiting the per‑
missible disposition options to those that do not involve procreation.34
Notably, the ABA’s Model Act provides immunity to facilities that follow
the designated procedures for disposition.35 While such immunity is
a step in the right direction, it must be coupled with a prohibition on
donation of abandoned embryos to others for procreative use.
The American Society for Reproductive Medicine (ASRM), which
is the professional organization representing fertility professionals, has
promulgated guidelines regarding abandoned embryos.36 ASRM defines
embryos as abandoned when the patients cannot be contacted or have
affirmatively reneged on their obligations toward the embryos.37 ASRM
recommends that medical programs obtain an “advance directive”
providing for the disposition of the embryos in the event of failure to
pay storage charges or loss of contact, among other specified circum‑
stances.38 This written directive should be obtained before the first
treatment cycle and/or at the time of the cryopreservation, and can be
amended if desired by the patients.39 The opinion suggests that disposi‑
tion may be made in accordance with any of the selected disposition
options which, again, raises the issue of procreation without specific,
contemporaneous consent.
When no such advance directive exists, ASRM guidelines state that
it is ethically acceptable for a program to dispose of embryos after five
years when the unavailability of the patients “reasonably indicates”
they have abandoned the embryos.40 ASRM wisely recognizes that a
“program’s willingness to store embryos does not imply an ethical
obligation to store them indefinitely. . .[a patient] who has not given
written instruction for disposition, has not been in contact with the
program for a substantial period of time, has not provided current
contact information, and who cannot be located after reasonable
attempts by the program and facility, cannot reasonably claim an
ethical violation on the part of the program or facility that treats the
embryos as abandoned and disposes of them”.41 Significantly, ASRM
is very clear that the only acceptable disposition of these abandoned
embryos is thawing the embryos, which will inevitably result in their
destruction.42 Donation of the embryos to others for procreation or to
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research is expressly forbidden.43 Thus, the situation that took place
in Spain would not similarly occur under these guidelines.
RECOMMENDATIONS FOR BEST PRACTICES
Medical clinics, as well as off-site facilities, should consider
mandatory patient education, improved consent forms practices,
and financial incentives to avoid the dilemma posed by abandoned
embryos. Currently, patient education on cryopreserved embryos for
routine IVF cycles is minimal, with most patients undergoing neither
a mental health consultation nor a legal consultation.44 These missed
opportunities to educate patients about the complex emotional and
legal issues pertaining to cryopreserved embryos result in a patient
population that is uneducated about their options and the implications
of those options. Such education, combined with routine re-evaluation
of disposition options during the treatment process, as contemplated
by ASRM, and afterward would result in a more informed patient
population better able to make decisions for themselves. Hopefully, this
information would translate into a patient population more likely to
continue to take an active role in the decision-making for their excess
embryos down the road, thus reducing the number of abandoned
embryos.
Clinicians are all too aware of the extreme difficulties that some
patients have in making final decisions about these embryos, so actively
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revisiting the issue over time can put subtle, and appropriate, pressure
on patients to make decisions as they are ready.45 The ultimate result
would be more patients proactively selecting final dispositions instead
of abandoning their embryos.
Such education and review of dispositional decisions can be
combined with better consent form practices. One medical director of
a large IVF program describes the experience of standardizing consent
forms at his clinic as follows: “We had more than 3,000 documents
that were ‘out of control,’ such as outdated consents, flow sheets that
had been revised years before, and forms that no one knew existed.
Our documents were a mess.”46 Ultimately, the IVF program reaped the
benefits of the improved consent form procedures, and other medical
clinics can likewise expect similar benefits. With standardized and
accurate consent forms combined with stringent internal protocol
related to attempts at patient contact, medical clinics can reduce
their liability concerns. With potential liability minimized, the medi‑
cal clinics (or the off-site facility) can ultimately make appropriate
decisions about the fate of abandoned embryos when patient input is
not contemporaneously available.
Additionally, incentives, particularly financial ones, may prod
particularly indecisive patients to affirmatively make a disposition
decision. Some facilities have offered to waive storage fees in exchange
for decision-making by the clients. Similarly, late fees could be waived
or charitable donations made in exchange for a disposition decision.
Obviously, care must be taken to ensure that patients are not inap‑
propriately influenced by such incentives. When patient choice is
limited, perhaps to the options that are most economically or intangibly
beneficial to the facility, patients might not be making truly informed
decisions. This author is aware of one medical clinic that offers to waive
storage fees when the embryos are donated to others for procreative
purposes, but won’t similarly waive fees when patients seek to discard
their stored embryos. Given that the IVF clinic benefits financially from
the additional medical treatment involved with embryo donation, the
influence on the patient may thus be undue. Similar concerns would
apply if storage fees are waived only upon donation to the IVF clinic’s
internal research program. A more ethically appropriate option would
be for a facility to offer such incentives contingent only upon prompt
decision-making, and not contingent upon the particular disposition
selected.
On the legislative side, laws providing statutory time frames for a
presumption of abandonment and limiting facility liability for good
faith disposition decisions made in accordance with a specified statu‑
tory scheme would enable facilities to make timely decisions without
fear of unwarranted liability. Furthermore, in order to avoid the
potential liability associated with alternative dispositions, abandoned
embryos should be discarded unless sufficient written documentation
exists permitting a specified non-procreative use of the embryos.47
IMPLICATIONS FOR NEW HAMPSHIRE ATTORNEYS
For family lawyers, the key is to identify clients who may have
embryos in storage to facilitate timely disposition decision-making.
In particular, all divorce and estate planning clients should be asked
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whether they have embryos remaining in storage. A well-known
axiom among reproductive lawyers is that infertility is a very private
matter and clients won’t disclose their fertility history unless specifi‑
cally asked.48 Once the issue has been identified by proactive inquiry,
clients can be advised about the legal and financial risks associated
with ignoring the ultimate decision-making, and guided toward tak‑
ing affirmative action to facilitate their preferred disposition. Attorneys
should consider how to effectively document the client’s intentions to
avoid inadvertently abandoning the embryos by failing to notify the
correct facility, a particular risk when the embryos have been trans‑
ported off-site to an unaffiliated facility. For the spouse who leaves the
marital home, notifying the facility of a change of address is critical
to ensuring receipt of any abandonment-related notices. Otherwise,
the spouse who remains in the marital home will be the only one to
receive mail from the facility, and thus could attempt to surreptitiously
authorize a final disposition for the embryos. And lawyers can also play
a role in negotiating a reduction of unpaid storage fees in exchange
for the execution of a written disposition consent.
A word of caution: practitioners must be aware that conflicts
between laws in different jurisdictions may exist, given the frequency
with which New Hampshire residents rely upon out-of-state medical
programs and facilities. A secondary caution for lawyers is that fail‑
ing to affirmatively inquire of a client could mean that cryopreserved
embryos are not appropriately addressed in a divorce decree or estate
plan.
Health care lawyers may find themselves needing to advise facili‑
ties on this currently uncertain area of the law. Facilities need to be
proactive with written embryo abandonment policies in place as well as
patient educational materials that are distributed in a timely manner
and are easily accessible (such as on a website). Facilities should refuse
to accept embryos without contemporaneous notarized consent forms
in place. Such consent forms should identify the time period after which
embryos shall be deemed abandoned, the obligation of the clients to af‑
firmatively notify the facility of any changes in their disposition desires,
relationship status or contact information, the efforts that the facility
must make in attempting to establish contact with clients following
abandonment, and the permitted non-procreative disposition options
selected by the clients. Appropriate releases of liability should also be
incorporated into the paperwork. If this paperwork is in place for every
single storage contract, the facility’s ability to dispose of abandoned
embryos is greatly enhanced.
Routine contact (at a minimum, yearly) should be maintained
with patients. Written internal procedures relating to attempts at patient
contact should specify when and how contact must be attempted for
embryos deemed at risk for abandonment. The procedures should also
allow sufficient lag time before moving forward with final disposition in
order to account for late-responding patients. Facilities should employ
an internal verification process to ensure that contact was attempted
using the correct procedures and patient information, and to ensure
that any response was not inadvertently neglected. With regards to em‑
bryos that are already in storage and at risk of abandonment, creative
solutions such as financial incentives in exchange for decision-making

New Hampshire Bar Journal

Spring/Summer 2014

may be necessary to avoid prolonging storage of unwanted embryos.
The law regarding cryopreserved embryos is rapidly evolving. It’s
only a matter of time until the New Hampshire Supreme Court is called
upon to address the complex legal issues involved with assisted repro‑
ductive technologies, such as the treatment of abandoned embryos.
In the meantime, practitioners should be careful to ascertain whether
clients have abandoned embryos in their legal or physical possession
and proactively identify appropriate solutions.
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