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PRACTITIONER PROFILE

Israel Piedra: Manchester’s “ Warrior for Justice”
By Kathie Ragsdale

	 Depending on 
the hour and day 
of the week, Israel 
Piedra might be 
found conferring 
with a personal 
injury client, draft-
ing a piece of leg-
islation, tooting a 
trombone for the 
Windham Com-
munity Band, or 
jamming with a cov-
er band in a Cambridge, Massachusetts 
tavern.
	 The multi-skilled Manchester resi-
dent, 28, is a practitioner with the Nashua 
firm of Welts, White & Fontaine, a first-
term state representative, a classically 

trained musician, and a lover of the Con-
stitution and the Boston Red Sox.
	 “In my view, Israel is a great example 
of a young warrior for justice, fighting for 
the rights of the little guy,” says friend 
and colleague David Slawsky of the Nix-
on, Vogelma, Slawsky & Simoneau firm 
in Manchester. “He’s bright and creative, 
and not afraid to take on the challenging 
case when the cause is righteous.”
	 Piedra’s says his desire to help “the 
little guy” stems from his own family his-
tory.
	 His parents met in his father’s na-
tive Ecuador, where his mother, Mary, a 
Massachusetts native, served in the Peace 
Corps. She arrived in the country speak-
ing no Spanish “and she left a couple of 
years later with a husband and fluency in 
Spanish and became a teacher,” Piedra 
says.

	 The situation was reversed when 
Mary returned to the U.S. with her new 
husband, Angel, who knew no English.
	 “He had to work bagging groceries 
and flipping burgers for a few years until 
he learned the language and he ended up 
going to school and becoming a teacher,” 

By Anna Berry

	 It was a Monday afternoon in Con-
cord and Christopher Ruggles was sitting  
in a familiar place — in front of Judge 
John Kissinger at the Merrimack County 
courthouse. But after more than a year of 
regular appearances in court, this visit was 
cause for celebration.
	 Once one of Concord’s most-wanted 
men, Ruggles was graduating from the 
Merrimack County Drug Court — and he 
was the first to cross the finish line.
	 Wearing a collared sweater and a 
close-cropped beard, Ruggles looked 
younger and healthier than in the mugshots 
posted in news reports over the years.
	 Nearly 100 people had crowded into 
the courthouse for the January 28 ceremo-
ny, a mix of current participants, health-
care workers, police officers, and public 
officials in suits and ties. 
	 “Every cop in the room had literally 
arrested me at one point or another,” Rug-
gles, 46, said later.
	 His girlfriend and his daughter sat 
in the front row, laughing together as he 
remembered jokingly asking his future 
partner if she “Googled” — was it a deal-
breaker if the top results for his name were 
headlines like “Alleged Meth Dealer Ar-
rested in Concord Hotel Room”?

	 But his crimes belied his commitment 
to drug court — of the 18 people who 
joined the program in 2017, Ruggles was 
at the head of the inaugural group.
	 After all, as many of the drug court 
team members recounted during the cere-
mony, Ruggles was a controversial choice 
to be one of the first inductees.
	 For nine years, he said he’d been in 
and out of recovery programs for sub-
stance misuse, including the Friendship 
House and the Farnum Center — “a cou-
ple times apiece.” 
	 By 2015, he was spiraling, selling 
meth to support his addiction.
	 “He knew he was a wanted man,” 
Concord Police Chief Bradley Osgood 
says.  “… We knew he was on the run.”
	 According to police reports, Ruggles 
was arrested at least four times over two 
years and charged with methamphetamine 
possession and distribution. He pled into 
drug court just as it opened in fall 2017.
	 “Both of my lawyers told me I’m the 
luckiest guy in the world,” he says. “... 
I was going away for at least five years. 
… The motivating factor at first was not 
going to prison. Get me out of jail — I’ll 
jump through the hoops.”

Christopher Ruggles receives a congratulatory hug at his graduation from the Merrimack County 
Drug Court in Concord on January 28. He was the first person to graduate from the program.

Piece of the Puzzle: Drug Courts Expand Across State

Piedra says of his father. “It’s a real Amer-
ican success story for somebody to come 
here without knowing English at all and 
ending up teaching with a master’s de-
gree.”

DRUG COURT continued on page 16

PIEDRA continued on page 19

Part I of an ongoing series examining the justice system’s response 
to the state’s behavioral health crises, 

produced by the Granite State News Collaborative. 
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By Jonathan Eck, Committee Chair

	 The New Hampshire Bar Association’s Committee on Coop-
eration with the Courts monitors the rules, practices, and proce-
dures of the courts in New Hampshire and 
serves as a conduit for information and 
discussion about such matters between 
Association members and other entities 
within the Bar. The Committee sometimes 
makes recommendations to the NHBA 
Board of Governors regarding the need for 
appropriate actions, meetings, conferenc-
es, studies, surveys, or dialogue in order 
to ensure an ongoing cooperative relation-
ship between the Bench and the Bar.
	 The Committee is comprised of 
practitioners of diverse types of practice 
and employment, judges from all of the different courts in New 
Hampshire, and several high-level court staff personnel. At each 
monthly meeting, the Committee receives reports from one or 
more of the judicial representatives from each of the court sys-
tems in New Hampshire (i.e., the USDC-NH, the Supreme Court, 
the Superior Courts, and the Circuit Courts). A wide range of mat-
ters are brought before the Committee at its monthly meetings, 
held between September and June. Committee members regularly 
discuss recent court developments and initiatives and any broad 
concerns among members of the Bar.
	 Recent projects the Committee undertook included drafting a 
set of guidelines for self-represented parties in NH Courts (titled 
Things to Know When You Represent Yourself in New Hampshire 
Courts), which is available online through the state court system’s 
website (www.courts.state.nh.us/selfhelp/documents/Guide-
lines-for-Pro-Se-Litigants.pdf) and posted in all of the clerks’ 
offices across the state. Additionally, a subcommittee led by NH 
Supreme Court Justice Anna Barbara “Bobbie” Hantz Marconi 
is currently working on the installation of a Westlaw computer 
terminal at a public location in the North Country, for purposes of 
providing greater access to online legal research to self-represent-
ed parties and practitioners in the North Country.
	 In recent years, the Committee’s work has also included up-
dating and revising the New Hampshire Lawyer Professionalism 
Creed (/www.nhbar.org/resources/professionalism-creed) and 
the New Hampshire Bar Association Litigation Guidelines (www.
nhbar.org/wp-content/uploads/2017/12/LitigationGuidelines.
pdf).   
	 Additionally, at several recent Committee meetings, Com-
mittee members have discussed the state judicial branch’s e-filing 
system. As one example, at the Committee’s March meeting, 
there was significant discussion about multiple specific practitio-
ner concerns and questions regarding the superior court e-filing 
system. Judge Charles Temple responded to those matters during 
the meeting, and with input from Chief Justice Tina Nadeau and 
Karen Gorham, superior court administrator, he provided addi-
tional comprehensive follow-up responses to Committee mem-
bers after the meeting. The Committee also regularly discusses 
and vets proposed rule changes advanced by the NH Supreme 
Court’s Advisory Committee on Rules.  
	 The Committee welcomes input from Bar members relative 
to any concerns about how the courts, at any level, are perform-
ing, with a view to helping members solve issues with the courts 

and their practices. 
	 Please feel free to communicate directly with any of the 
following Committee members who are active practitioners 
and not affiliated with the judicial branch:  

Tom Barry (tbarry@steinlawpllc.com) 
Joshua Bearce (jbearce@devinemillimet.com)

Randi Lynne Bouchard (rlbouchard.bbrlaw@gmail.com)
Jonathan Eck (jeck@devinemillimet.com)

Zachary Gates (zgates@gateslawofficepllc.com)
Stephanie Hausman (shausman@nhpd.org)

Randy Hawkes (rhawkes@nhpd.org)
Jeanne Herrick (jherrick@ccsnh.edu)
Courtney Herz (cherz@sheehan.com)  

Helen Honorow (hhonorow@barrylawoffice.com)
Elizabeth Hurley (ehurley@gssp-lawyers.com)

Derek Lick (dlick@sulloway.com)
Sean Locke (Sean.Locke@doj.nh.gov)

Kate Mahan (k.mahan@clrm.com)
Scott Murray (scott.murray2@usdoj.gov)

Alex Najjar (anajjar@nelgpc.com)
Maureen O’Neil (moneil@courts.state.nh.us)

Jennifer Parent (jennifer.parent@mclane.com)
Emily Rice (erice@manchesternh.gov)

Mark Rouvalis (mark.rouvalis@mclane.com)
Marrielle Van Rossum (mvanrossum@sulloway.com)

George Waldron (gwaldron@mcao.net)
Dan Will (daniel.will@doj.nh.gov)

	 The Committee is here as an asset for members to facilitate 
a dialogue with the bench as to what is working, and what is not 
working, for practicing members. If there are any particular mat-
ters that you believe should be brought before the Committee 
on Cooperation with the Courts for exploration and discussion, 
please do not hesitate to raise those matters with one or more of 
our Committee members.
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 Bar Scene Staff Changes at Bar Center
	 The New Hampshire Bar Asso-
ciation recently announced new addi-
tions to its staff, filling existing posi-
tions that became vacant.
	 Yvonne Borghetti has joined the 
Bar Associa-
tion as intake 
and referral 
specialist with 
the NH Law-
yer Referral 
System. Her 
previous ex-
perience in-
cludes work as 
an elementary 
school library 
instructor and 
service as president of the local labor 
association. With her husband of 25 
years, she has a 19-year-old son and a 
3-year-old rescue pup. Her family en-
joys traveling and kayaking together.
	 Mary 
Clairmont has 
joined the Bar  
as front desk/
purchasing co-
ordinator. Her 
previous expe-
rience includes 
purchasing for 
an internation-
al manufactur-
ing company. 

Presented to the Board of Governors 
	    March 4, 2019 / April 1,2019	

Active to INACTIVE
Burdin, William T., Windham, NH (Feb. 15)
Conklin, Clara E., Agawam, Mass. (Mar. 8)

Active to INACTIVE RETIRED
Friedman, Ellen S., Manchester, NH (Feb. 
21)

Active to Full-Time Judicial
Gleason, James D., Henniker, NH (Feb. 4)
Steckowych, Kerry Peter, Goffstown, NH 
(Feb. 4)

Active to SUSPENDED
Nary, Donald R., Dover, NH (Mar. 15)

Active to DECEASED
Sheppard, Duane L., Henniker, NH (Dec. 
15, 2018)
Wensley, Danford J., Rochester, NH (Feb. 4)

Inactive to ACTIVE
Rosen, Sara-Ann, Streamwood, Ill. (Feb. 6)

McNamara, Shana Marie, Rochester, NY 
(Feb. 26)
Beckwith, Shannon L., Keene, NH (Mar. 11)

Inactive to SUSPENDED
Lebeck, Julian, Haverhill, Mass. (Feb. 4)

Inactive Retired to ACTIVE
Brick, Margaret M., Dunbarton, NH (Feb. 
11)

Suspended to INACTIVE
Harris, Gwendolyn W., Brooksville, Fla. 
(Feb. 22)

Suspended to ACTIVE
Harrington, Michael M., Pelham, NH 
(March 4)

Honorary Inactive to DECEASED
Harkaway, William I., Silver Spring, Md. 
(June 8)

Military Active to INACTIVE
Bunn, Linda Y., Fairfax Station, Va. (Mar. 5)

Membership Status Changes

Founded in 1919 by Judge John McLane, McLane Middleton now has over 100 attorneys ad-
mitted to practice in 17 states and the District of Columbia. The year-long celebration includes 

monthly community donations in quantities of 100 and the firm also held a celebration with col-
leagues and alumni on April 4. Top: Jack Middleton, U.S. Rep. Annie Kuster, and Brad Kuster at 
the event. Middle: NHBA Executive Director George Moore and Jim Tenn at the event. Bottom: 

Justice Carol Ann Conboy, Bruce Felmly, Cathy Schmidt, Susan Felmly, Binney Wells.

	 Nancy Gross has joined the Bar as 
website coordinator. She has spent the 
last year and a 
half working as 
a front-end de-
sign consultant 
for the NHBA. 
She received 
her MBA from 
UNH. When 
not building 
web pages, 
Nancy can be 
found volun-
teering in her 
community and spending time with 
her husband and three teenagers and 
their dog, Boston.
	
Kailah Millen has joined the Bar as 
marketing and 
public relations 
coordinator. 
She received 
her bachelor’s 
degree from the 
University of 
Massachusetts 
and is an MBA 
candidate at 
SNHU. Millen 
has past experi-
ence with non-
profits in New Hampshire. She enjoys 
traveling, hiking, biking and painting.

McLane Middleton Celebrates Centennial
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Opinions
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section 199A restructuring.

By Joseph D. Steinfield

Editor’s Note: This article is reprinted 
with permission from the Keene Sentinel.

	 Article One of the Constitution pro-
vides that members of Congress shall be 
apportioned among the states “according 
to their respective Numbers.” That Article 
also requires a census every 10 years in 
order to count how many persons reside 
in each state. 
	 Originally, the words “respective 
Numbers” referred to “free Persons” plus 
“three-fifths of all other persons,” the lat-
ter referring to slaves. After the Civil War, 
the Fourteenth Amendment eliminated the 
notorious “three-fifths” clause and estab-
lished the requirement that the apportion-
ment of congressional members from the 
states be determined “according to their 
respective numbers, counting the whole 
number of persons in each State.” 
	 The words “whole number of per-
sons” seem clear enough. When the Con-
stitution refers to “citizens” or “the right 
to vote,” it uses those words. For example, 
the Nineteenth Amendment, ratified in 
1920, says that the right of citizens to vote 
may not be denied on account of sex. And, 
within the very same paragraph, the Four-

teenth Amendment uses the word “citi-
zens” when granting birthright citizenship 
to persons born in the United States, and 
the words “any person” when prohibit-
ing the states from denying life, liberty, 
or property without due process of law, or 
denying equal protection of the laws.
	 The Census Bureau is part of the De-
partment of Commerce, and the present 
Secretary of Commerce is a man named 
Wilbur Ross, a former banker who spe-
cialized in buying and reselling bankrupt 
companies. Ross won’t be doing the ac-
tual population counting himself, but he is 
the person in charge, and that has led to a 
remarkable conflict over including a citi-
zenship question in the Census Bureau’s 
questionnaire for the 2020 Census. For 
much of our history, the Census Bureau’s 
questionnaire did include a question about 
citizenship status, but the Bureau took it 
out in 1960 based on data showing that 
the question resulted in undercounting 
members of “hard-to-count” groups, es-
pecially noncitizens and Hispanics. Now, 
over the objections of the Census Bureau, 
six of its former Directors, and countless 
groups from all sides of the political spec-
trum, Secretary Ross wants to reinstate 
that question.  
	 The stakes are high because the result 

of that census will 
determine which 
states gain, and 
which states lose, 
congressional dis-
tricts. This, in turn, 
will apportion the 
435 congressmen 
and women among 
the 50 states. (It 
will also affect 
the allocation of 
billions of dollars of federal aid to the 
states.)
	 On January 15, 2019, Judge Jesse 
Furman, a federal judge in the Southern 
District of New York, issued a decision in 
State of New York v. Department of Com-
merce. The name of the case doesn’t tell 
the whole story. The case was brought by 
18 states, the District of Columbia, 15 cit-
ies and counties, and several nongovern-
mental organizations, all protesting the 
citizenship question. The principal defen-
dant, as you might expect, is Wilbur Ross. 
	 Judge Furman’s decision, a mind-
numbing 277 pages including 88 foot-
notes, describes government run amok. 
	 Secretary Ross claimed he was add-
ing the citizenship question because the 
Department of Justice (DOJ) asked him to 

do so, supposedly so that it could do a bet-
ter job enforcing the Voting Rights Act. 
The facts, unearthed during an eight-day 
bench (non-jury) trial and based almost 
entirely on the government’s own docu-
ments, tell a far different story. 
	 In a scathing opinion, Judge Furman 
found that Secretary Ross “blatantly” 
violated the federal census law by fail-
ing to follow the proper procedures and 
by failing to notify Congress, as the law 
requires, that he intended to include the 
citizenship question. Ross’s actions were, 
in the judge’s words, arbitrary and capri-
cious “several times over,” he “ignored, 
cherry-picked, or badly misconstrued the 
evidence,” he “acted irrationally,” and he 
concealed the true basis for his decision 
—  all of which the judge called a “veri-
table smorgasbord” of federal law viola-
tions.
	 Moreover, the trial record included 
undisputed evidence that the Attorney 
General didn’t initiate this brouhaha in or-
der to promote voting rights, but the very 
opposite. Ross went looking for someone 
outside his Department, and he ultimately 
found a DOJ political appointee willing to 
write a letter requesting the addition of the 

The Census and a Smorgasbord of Broken Rules

STEINFIELD continued on page 15

TOBIN continued on page 8

By John Tobin

	 One year ago, in April 2018, I wrote 
an article for the New Hampshire Bar 
News about how New Hampshire’s cur-
rent school funding system, with its wildly 
disproportionate property tax rates, is deci-
mating the school systems and economies 
of dozens of New Hampshire towns and 
cities, with many more communities also 
in increasing jeopardy. The severity and 
scope of this problem had pushed me to 
come out of retirement and I had quietly 
begun recruiting lawyers for a possible 
new school-funding lawsuit. 

Building Public Support for School 
Funding and Property Tax Reform
	 At the same time, I became part of an 
informal group that began holding public 
forums about school funding and property 
taxes in school auditoriums and libraries. 
We were quickly inundated with requests 

The Renewed School Funding Effort — an Update
from every corner 
of the state to make 
our “Education 
Funding 101” pre-
sentations. While 
these issues had not 
been given much at-
tention by political 
leaders or the news 
media in recent 
years, we soon real-
ized that they have 
been simmering just below the surface, 
ever more troubling and urgent to educa-
tors and property taxpayers alike.  
	 We saw that it might be possible, 
through grassroots advocacy and the dem-
ocratic process, to generate significant and 
sustained public pressure to resolve this 
problem in the legislative arena. Since 
then I have put the idea of litigation on 
the back-burner, at least until the end of 
the current Legislative session, in the hope 
of prompting a comprehensive and long-

range legislative solution to this complex 
issue.
	 Since our first public forum on a mug-
gy June evening in Pittsfield, where more 
than 100 people from Pittsfield and across 
the state showed up, I have had the oppor-
tunity and privilege to be part of a remark-
able exercise in local and statewide civics, 
citizen education, and grassroots policy-
making. Our aim was and is to bring the 
inequities in school funding and property 
tax rates into the forefront of public debate.  
	 We have held these forums in most of 
our state’s largest cities and in a number 
of more rural regional school districts. We 
have been invited to speak to the Business 
and Industry Association, Rotary Clubs, 
nonprofit boards, and other groups. Doug 
Hall, a former legislator and the former 
New Hampshire Center for Public Policy 
Studies director, Executive Councilor An-
dru Volinsky, who was lead counsel in the 
Claremont case, Mary Wilke, a former 
partner at Orr & Reno and a longtime pub-

lic school teacher, and I have led this ef-
fort, but many people across the state have 
helped us, in large and small ways. After 
attending one of the forums, a number of 
people have followed up by raising these 
issues in letters to the editor and op-ed col-
umns, as well as through social media.

Opinions in Bar News
Unless otherwise indicated, opinions 
expressed in letters or commentaries 

published in Bar News are solely those 
of the authors, and do not neces-

sarily reflect the policies of the New 
Hampshire Bar Association Board of 

Governors or the NHBA staff. 

INTERDISCIPLINARY COLLABORATIVE
DIVORCE TRAINING

June 7 & 8, 2019
8:30 AM - 5:00 PM

NH AUDUBON CENTER, NH

C0-SPONSORED BY NH COLLABORATIVE LAW ALLIANCE and 
NH PSYCHOLOGICAL ASSOCIATION

For more information and registration go to: 
www.collaborativelawnh.org 
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Lessons Learned

By Juliana DeVries

Editor’s Note: This excerpt is reprinted 
with permission from the most recent is-
sue of “Court Review,” published by the 
American Judges Association. The full ar-
ticle is available at nhbar.org/publications/
BarNews.

	 This was a tumultuous year for the 
United States Supreme Court. On June 21, 
2018, Justice Anthony Kennedy announced 
his retirement after 30 years on the Court. 
And President Trump nominated Judge 
Brett Kavanaugh to fill the seat. Judge Ka-
vanaugh’s confirmation hearings riveted 
and polarized the nation. Late in the pro-
ceedings, multiple women accused him of 
sexual misconduct. One of those women, 
Professor Christine Blasey Ford, testified 
before the Senate Judiciary Committee, 
detailing how Judge Kavanaugh allegedly 
sexually assaulted her when they were in 
high school. Judge Kavanaugh denied the 
allegations in emotional testimony that 
triggered a letter from over 2,400 law pro-
fessors asserting that he “did not display 
the impartiality and judicial temperament 
requisite to sit on the highest court of our 
land.” (Susan Svrluga, ‘Unfathomable’: 
More than 2,400 Law Professors Sign Let-

ter Opposing Kava-
naugh’s Confirma-
tion, WASH. POST 
(Oct. 4, 2018).) The 
Senate nonetheless 
confirmed Justice 
Kavanaugh to the 
high court. 
	 With Justice 
Kavanaugh’s con-
firmation arriving 
just 14 months after 
Justice Neil Gorsuch began his tenure, this 
is a Court in transition, both in terms of 
its personnel and its jurisprudence. This 
year’s criminal cases put that flux on dis-
play. The Court decided a high number of 
Fourth Amendment cases this Term. The 
justices disagreed starkly over the future 
of Fourth Amendment law, especially in 
the area of standing. The Court also issued 
split decisions interpreting the First, Fifth, 
and Sixth Amendments. ...

Fourth Amendment
	 This Term was chock-full of signifi-
cant Fourth Amendment cases. The Court 
took particular interest in the concept of 
“standing”: what a person must show to 
have a cognizable Fourth Amendment 
interest allowing her to seek relief for an 

unconstitutional search. Perhaps the most 
groundbreaking Fourth Amendment opin-
ion was Carpenter v. United States (2018), 
where the Court held that a person has a rea-
sonable expectation of privacy in her cell 
phone location information turned over to 
a third party. Carpenter limits the so-called 
“third party doctrine,” though it’s not clear 
how much. Another important standing 
case, Byrd v. United States (2018), held 
that a person has a reasonable expectation 
of privacy in a rental car even if she’s not 
listed in the rental agreement. In Collins v. 
Virginia (2018), the Court decided officers 
need a warrant to search a vehicle parked 
in the curtilage of a home. And in District 
of Columbia v. Wesby (2018), the Court 
concluded that officers had probable cause 
to arrest a group of trespassing partygoers 
and that the court below erred by viewing 
facts in isolation.
	 In Carpenter, police arrested four men 
suspected of robbery, including Timothy 
Carpenter. Federal prosecutors obtained 
telecommunications records from Car-
penter’s wireless carriers. Those records 
included cell-site location information 
(CSLI), time-stamped location data from 
each time Carpenter’s phone connected to 
one of the carrier’s cell sites. The govern-
ment obtained 12,898 data points catalog-

ing Carpenter’s movements over 127 days. 
These data points created a map of Carpen-
ter’s location that placed him at the rob-
bery. The Sixth Circuit held that Carpenter 
lacked a reasonable expectation of privacy 
in the CSLI because he had turned that in-
formation over to third parties: his wireless 
carriers.
	 The Supreme Court reversed in a 
majority opinion written by Chief Justice 
Roberts. “[A]n individual maintains a le-
gitimate expectation of privacy in the re-
cord of his physical movements as captured 
through CSLI.” The government therefore 
needed a warrant, supported by probable 
cause, to obtain Carpenter’s CSLI.
	 This was significant because the Court 
has long held that “a person has no legiti-
mate expectation of privacy in information 
he voluntarily turns over to third parties.” 
(Smith v. Maryland, 442 U.S. 735 (1979).)  
... Continue reading at: www.nhbar.org/
publications/BarNews.

Juliana DeVries is assistant federal pub-
lic defender for the Northern District of 
California and a former Ninth Circuit 
clerk. She is the daughter of Hon. Sharon 
DeVries. (The views expressed are her own 
and not those of her employer.)

A Term in Turmoil: Select Criminal Cases from the 2017-18 Supreme Court Term

By Alexandra Geiger

	 April 2, 2019 marked the 13th  anni-
versary of Equal Pay Day, a day first rec-
ognized by the National Committee on Pay 
Equity to raise awareness of the gender 
wage gap. Equal Pay Day is celebrated in 
early April because it is approximately the 
day until which a woman must work into the 
year to make the same amount earned by a 
man at the end of the previous year. While 
we have come a long way since 1996, when 
women earned on average just 73.8 percent 
of what men earned, we still have a long 
way to go. In 2017, women earned on av-
erage just 80.5 percent of what men earned 
and that percentage is even less for women 
of color. 
	 While pay equity has been a topic of 
public discourse for decades, it has come 
to the forefront in conjunction with the 
#MeToo movement, as pay differences 
between high-profile men and women per-
forming the same jobs have come to light. In 

2018, Mark Wahlberg earned $1.5 million 
for reshoots for the movie, “All the Money 
in the World,” while his co-star, Michelle 
Williams, earned just $1,000. And last 
month, the United States Women’s Soccer 
Team sued the United States Soccer Fed-
eration alleging that, under the Federation’s 
pay structure, a female player has the abil-
ity to earn just 38 percent of what a male 
player would earn with the same record. 	
The Complaint highlights that the pay dis-
crimination has persisted for years despite 

the women’s team winning more games 
and more championships and outpacing the 
men’s team in viewership and ticket sales.
	 Given the significant disparity in wages 
between men and women that exists today, 
most people do not realize that the Equal 
Pay Act, the first federal law addressing 
the gender wage gap, was enacted 56 years 
ago, in 1963. The Act, signed by President 
John F. Kennedy, made it unlawful for an 
employer to discriminate on the basis of sex 
by paying an employee of one sex higher 

wages than an employee of another sex for 
“equal work” in the performance of jobs re-
quiring “equal skill, effort, and responsibil-
ity, and which are performed under similar 
working conditions” unless the difference in 
pay is based on seniority, merit, quantity or 
quality of production or a differential based 
on a factor other than sex. 
	 The next federal legislation specifi-
cally aimed at addressing the gender wage 
gap, the Lilly Ledbetter Fair Pay Act, was 
not signed until 2009 — 46 years later. The 
Lilly Ledbetter Fair Pay Act, the first bill 
President Obama signed into law as presi-
dent, overturned a Supreme Court decision 
significantly restricting the time period for 
filing complaints for discrimination in pay 
on the basis of sex. Despite repeated at-
tempts by some lawmakers, there has been 
no further legislation enacted at the federal 
level to address gender pay equity since 
2009. 

A New Age of Pay Equity

“Given the significant disparity in wages be-
tween men and women that exists today, most 

people do not realize that the Equal Pay Act, 
the first federal law addressing the gender 

wage gap, was enacted 56 years ago, in 1963.”

MEDICAL MALPRACTICE GROUP

Heather M. Burns Michael S. McGrath

Medical malpractice is a unique practice area, and our firm has the resources and 

expertise to handle this type of complex, expensive litigation. We employ 

attorneys who concentrate on malpractice litigation. We also have the negotiating 

experience and judgment to obtain the best possible results for our client.

10 Centre Street 
Concord, NH 03302-1090

law@uptonhatfield.com
www.uptonhatfield.com

WE ARE THE GRANITE STATE’S LAW FIRM™
Hillsborough
603.464.5578

Concord
603.224.7791

Portsmouth
603.436.7046  

GEIGER continued on page 8
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Abramson, Brown & Dugan 
has attained more medical malpractice 
settlements and verdicts than any 
other law firm in New Hampshire.
We are an award-winning medical malpractice and serious 

injury law firm recognized by our peers for excellence in 

client advocacy and precedent setting legal practice. 

While awards and accolades are a testament to our 

firm’s expertise, client satisfaction remains the most 

important goal to us.

With extensive experience in medical malpractice 

and other complex personal injury litigation, we 

have won a number of cases which have set 

precedents in New Hampshire state law.

1819 Elm Street, Manchester, NH  (603) 627-1819  Fax: (603) 666-4227 www.arbd.com

We honor referral fees. 
Let’s work together for your clients’ 
Personal Injury and 
Medical Malpractice claims.

THE PRACTICE FOR MALPRACTICE.

	 As one of its numerous member ben-
efits, the NHBA has partnered over the past 
several years with Advanced Resources 
Marketing, an industry leader in provid-
ing Long Term Care Insurance (LTCi).  A 
veteran insurance agent specializing in this 
type of insurance, Derek Miele, or one of 
his colleagues is available to answer your 
questions without obligation.
	 Several current trends magnify the 
fact that the need for proper long-term care 
planning is more important now than 
ever. Consider the following: the popula-
tion of the United States is aging at a rapid 
rate, people are living longer than in the 
past, and retirement funding (which in-
cludes long-term care funding) is increas-
ingly becoming a personal responsibility. 
	 Since the cost of long-term care is gen-
erally not covered under a medical or dis-
ability insurance contract, or under Medi-
care, LTCi provides the perfect solution 
to bridge this glaring gap in coverage. 
	 Fortunately, as a member of the New 
Hampshire Bar Association (NHBA), you 
have access to an endorsed Long-Term 
Care insurance program, which provides 
you with a number of exclusive member 
benefits.
	 LTCi protects your hard-earned retire-
ment income, savings, and assets by pro-
viding the dollars to pay for the costs as-
sociated with a long-term care need. With 
the purchase of a qualified National Part-
nership Policy through the NHBA’s pro-
gram, you can secure Dollar-for-Dollar 
Asset Protection, allowing you to protect 

assets from Medicaid’s “spend down” rules 
should you outlive your policy’s benefits 
and apply for assistance. 
	 Like most other forms of health insur-
ance, LTCi provides tax advantages to both 
individuals and corporations. While tax de-
ductions vary with types of corporations, 
individuals, including self-employed in-
dividuals, can deduct LTCi premiums for 
themselves and their spouses up to the lim-
its set by the IRS:

Age of Insured Before 	 2019 Limit
Close of Taxable Year	  (Per Policy)
40 or less		  $420
41 to 50		  $790
51 to 60		  $1,580
61 to 70		  $4,220
Over 70		  $5,270

	 Besides the advantages of tax savings 
and asset protection, there are numerous 
member benefits and plan design options 
available to you through the NHBA’s pro-
gram, including:
•	 Premium discounts ranging from 5% to 

10% 
•	 Unlimited benefit options
•	 Limited premium payment options, in-

cluding 10-pay and Single-lump-sum 
payment options

•	 Full Return of Premium & Cash Sur-
render Value options

•	 1035 exchanges from non-qualified life 
insurance and deferred annuity policies

	 The best part is, not only are these 
benefits available to you — your spouse 

and family members are eligible to apply 
and take advantage of these same benefits 
as well! What’s more, even employees can 
share in program benefits. With firm spon-
sorship, you can secure further discounts 
for you and your employees, as well as the 
possibility of relaxed underwriting. 
	 Want to learn more about the NHBA’s 
LTCi Program? Simply call 800.269.2622 
and arrange to meet a Long-Term Care 
Insurance Specialist at your home, office, 
or ONLINE via your computer and tele-
phone.  You can also view a short presenta-
tion at http://www.armltci.com/nhba/. 
	 The NHBA’s Long-Term Care Insur-
ance Program Specialists are the best in 
the business. Focusing strictly on LTCi, 
they are certified by the Corporation for 

Long-Term Care [CLTC], the highest in-
dustry standard. With endorsements from 
the Massachusetts and Connecticut Medi-
cal Societies, Bar Associations of Massa-
chusetts, Maine, and Connecticut, and the 
CPA Society of Massachusetts, the NHBA 
LTCi Specialists provide the highest qual-
ity service and advice for your long-term 
care needs. You are in good hands. 
	 LTCi provides answers to the ques-
tions that are on everyone’s mind — What 
will I do should the need for care arise? 
How can I protect my retirement income, 
savings, and assets? If I end up needing 
care, how can I preserve my family’s finan-
cial, emotional, and physical well-being? 
Get some answers — act now!

Long-Term Care Insurance — Protect Your Assets and Save on Taxes

MEMBER BENEFIT SPOTLIGHT
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By Norman Woolworth

Editor’s Note: At the time this article was 
written, Casemaker4 was still in beta test-
ing. As a result, it is possible that features 
described will be modified slightly in the 
final version.
	 New Hampshire Bar Association mem-
bers will soon be introduced to Casemaker4, 
the next generation legal research platform 
from Casemaker. In creating Casemaker4, 
to which NHBA members will have free ac-
cess, the Casemaker development team was 
presented with two over-arching impera-
tives: 
•	 On the one hand, improve search speed, 

modernize the interface to enable more 
intuitive site navigation, and upgrade de-
sign responsiveness to better accommo-
date mobile devices;

•	 On the other hand, retain features and de-
sign elements that loyal Casemaker users 
value and trust, and minimize changes 
with the potential to disorient.

	 Put another way: Make it new. Make it 
better. But avoid change for change’s sake.
	 “The history of platform re-designs 
across various industries is littered with ex-
amples of solutions in search of problems,” 
said Dan McCade, Casemaker’s chief in-
formation officer. “We were very conscious 
throughout the development process of only 
adding features that would matter to our us-
ers, and of not throwing out the baby with 
the bath water, so to speak.”
	 Guided by several years of user feed-
back and incorporating refinements sug-
gested through an extensive beta testing 
process (which includes NHBA represen-
tation), the team managed to achieve the 
desired balance, producing a new and im-
proved platform that remains, nonetheless, 
reassuringly familiar. 
	 Casemaker4 features a clean and un-
cluttered layout, with all of the features 
CBA members previously enjoyed, along 
with faster search speeds, better search 
filter tools, and new functionality such as 
type ahead searching. It is both W3C and 
ADA compliant and includes a much more 
responsive design for enhanced display on 
smaller devices.  
	 Not every change to the new platform 
is visible to users. As McCade explained, 
Casemaker invested in significant “back 
end” enhancements.
	 “We have upgraded our load balancing 
and database clustering technologies,” Mc-
Cade said. “And then,  along with hardware 

improvements, we’ve invested in our server 
operating system, and database and search 
engine software. The result is faster re-
sponse time and greater platform stability.”
	 In designing the new platform’s user 
interface, much thought was put into mak-
ing the user experience not only more in-
tuitive, but also more efficient. To that end, 
notable enhancements include:
•	 Moving the main navigation to the head-

er area so there is no longer a need to re-
turn to the home page.

•	 Enabling a search of anything from any-
where by including the jurisdiction selec-
tion menu on every page. In concert, the 
system automatically updates the search 
jurisdiction as the site is navigated, so 
that searching on just the content you are 
browsing remains the default.

•	 Adding time-saving options to the Search 
Input box, including “Recent Searches,” 
“Search Tips,” “Advanced Search,” and 
predictive “Type Ahead” functionality. 

•	 Adding Casemaker Digest (daily sum-
maries of leading cases), Casemaker 
Libra (eBooks), CiteCheck and CLE 
Events to the main navigation for easier 
access, as well as the inclusion of links to 
Libra citing references where applicable.

•	 A new Alerts feature that allows users 
to be notified of any new developments 
pertinent to a predefined topic based on a 
saved search or list of primary sources.

•	 Incorporating intelligent algorithms to 
suggest related primary and secondary 
materials not previously displayed.

•	 And much more!
	 What’s not changing? The expert care 
and handling of legal content by editorial 
staff that has long distinguished Casemaker 
among low cost legal research providers, 
who tend to rely more heavily on algorith-
mic approaches to capturing and organizing 
legal content, with comparatively little to no 
human intervention.
	 In a study circulated at last summer’s 
Annual Meeting of the American Associa-
tion of Law Libraries, entitled “Database 
Evaluation: Drawing The Silken Thread,”* 
three highly respected Connecticut law li-
brarians set out to objectively evaluate sev-
en legal research services by researching six 

topics. They performed identical searches 
on each service, and then assessed each re-
sult set against five pre-determined criteria.
	 The study showed that Casemaker 
consistently returned more relevant results 
than other low cost services, that its con-
tent was more current, and that its citator, 
CaseCheck+®, was more precise and less 
cumbersome to use than other providers’ 
citation checking tools. In fact, Casemaker 
performed on a par with (and in some cases 
even surpassed) the leading high cost ser-
vices across multiple points of comparison.
	 As Casemaker Chief Operating Offi-
cer Sarah Gorman said at the time, “These 

results are truly gratifying. Our editors take 
great pride in their work and here we can 
see that the human touch really does make a 
difference.”
	 Soon, as an NHBA member, you can 
have the best of both worlds: a much-im-
proved platform with state-of-the-art func-
tionality, and content you can continue to 
rely on with confidence.

*Full study: http://casemakerlegal.com/pdf/
public/database-comparision.pdf.
Norman Woolworth joined Casemaker as di-
rector of marketing in 2018. He is a seasoned 
veteran of the online legal research industry.

Casemaker4: New and Improved, Yet Reassuringly Familiar

•	 New Hampshire was one of the origi-
nal members of the consortium of 
Bars to offer Casemaker to all mem-
bers for free. 

•	 Since 2002, NHBA has contracted 
with Casemaker in order to provide a 
free legal research subscription to all 
NHBA members.

•	 In the last year, there were 2,009 
unique registered NHBA members. 
133 are mobile app users. 

•	 In 2018, NHBA members ran 
175,834 searches in Casemaker over 
the course of 33,603 sessions. 

•	 In a recent survey to solo and small 
firm members, 54 percent of respon-
dents reported that they “always” use 
Casemaker and 31 percent reported 
that they “sometimes” use Casemaker. 

•	 The new platform has an improved 
search engine to help with search and 
navigation functionality. 

•	 The new platform is still being beta 
tested and Casemaker4 is scheduled to 
be rolled out by this summer. 

•	 Casemaker will be offering training 
help once the new platform is rolled 
out, so stay tuned. 

NHBA & Casemaker

MEDICAL MALPRACTICE

Randy Reis    Kimberly Kirkland

At Reis & Kirkland, we provide skilled representation to victims  
of medical malpractice and other negligent conduct. 

Our dedicated team welcomes the opportunity to assist 
you and your clients.

603-792-0800
www.reiskirkland.com

250 Commercial Street, Suite 4002A
Manchester, NH 03101

Mediation and Arbitration
Seasoned Practical Experience

Resolving Conflicts

Galway Mediation Service
Richard E. Galway
9 Muirfield Road

Bedford, NH 03110
Office: (603) 488-5399
Cell: (603) 714-0585

Email: Galway@galwaymediationservice.com
Website: http://www.galwaymediationservice.com

MEMBER BENEFIT SPOTLIGHT
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 Lothstein Guerriero, PLLC

Five Green Street	
Concord, NH 03301
603-513-1919

Chamberlain Block Building
39 Central  Square, Suite 202

Keene, NH 03431
603-352-5000

Ted Lothstein Richard Guerriero

Statewide Practice
Criminal Defense in all State Courts

Federal Criminal Defense
DWI and Motor Vehicle Defense

State And Federal Appeals
Special Education Law

Professional Licensing Issues
Ted Lothstein Richard Guerriero

Learn more at:
www.NHDefender.com

EXPERIENCE   •   COMPASSION   •   COMMITMENT

Experience Matters. Together, we have over 50 years of experience.

Compassion – for our clients, their families, and other participants
 in the criminal justice system – this is what drives us to read one more case, 

write one more letter, craft one more argument, stay up one more hour.  

We are committed – to achieve a better outcome for our clients – and 
through public service, to make the justice system work better for all.

“People don’t care how much you know, 
until they know how much you care.”

– Theodore Roosevelt

Robert Morrill
M E D I A T I O N

Experience & Understanding
You Can Use

603.828.8564
judge@bobmorrill.com       www.bobmorrill.com

155 Fleet Street, Portsmouth, NH 03801

Over 25 Years  
of Experience
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The Legislature Begins to Respond 
to Grassroots Calls for Change

	 Our forums helped give prominence 
to the issues of school-funding gaps and 
property tax burdens in the legislative elec-
tions last fall. This in turn led to the filing 
of multiple House and Senate bills in the 
2019 Legislature proposing an array of 
changes to the current school-funding sys-
tem. 
	 When public hearings began to be 
scheduled on these bills, we were ready. 
We had collected the names and email ad-
dresses of the people who attended the fo-
rums and we began sending weekly email 
newsletters with information about the 
content of the bills and the hearing dates. 
The result was a wave of compelling testi-
mony from school and municipal officials, 
parents, taxpayers, and business owners. 
	 Based on what we had seen and heard 
at the public forums, we decided upon 
three main goals for the 2019 Legislative 
session:
•	 An immediate halt to the ongoing reduc-

tions  to “Stabilization Grants,” a com-
ponent of the state education funding 
that is especially important to property-
poor districts, and restoration of the cuts 
to this program that had occurred in the 
past three years;

•	 A meaningful interim increase in the 
overall level of state education funding;

•	 The creation of a truly independent 
commission, with public members and 
the capacity for research and analysis, to 
develop a comprehensive school fund-
ing plan, with an accurate assessment 
of the actual cost of K-12 education and 
the identification of the revenue stream 
needed to raise the necessary funds.

	 While we are only halfway through 
the Legislative session, a series of votes in 
both the House and Senate have shown that 
there is widespread bipartisan support for 
the first two goals, and we are continuing 
to build support for the commission that 
will design a long-term solution.   
	

A New Lawsuit Is Filed
	 In the past few weeks, the ConVal Re-
gional School District filed a new school 
funding lawsuit, and two other school 
districts in southwestern New Hamp-
shire have decided to join that case. We 
were not consulted in advance of ConVal 
School District’s filing. While the lawsuit 
is framed somewhat narrowly, we share a 
common ultimate goal: requiring the state 
to comply with its constitutional responsi-
bility to provide students across NH with 
an opportunity for an adequate education, 

supported by taxes that are reasonable and 
proportional. 
	 For the balance of the current Legisla-
tive session, which will likely end in late 
June, we remain committed to working in 
good faith with legislators, school districts, 
and community leaders from across the 
state to produce a legislative approach that 
will immediately address the worst inequi-
ties in the current system, and, in the long 
term, result in fair and full funding of our 
public schools. Like ConVal, we want to 
see the State make an honest calculation of 
the true cost of an adequate education. As 
noted, we support legislation to create an 
independent commission to do just that. 
	 As the history of the Claremont case 
shows, even when school districts, students 
and taxpayers win a school funding case in 
court, it is up to the legislative branch to 
design and build the components of the 
funding system. Our current efforts are 
intended to make this happen. However, if 
the Legislature and/or the Governor fail to 
act in a meaningful way during the current 
session, it is likely that dozens of school 
districts will consider filing their own law-
suits.

Ask Your Local Legislators — and 
the Governor — These Questions

	 With so much at stake and many 
school districts already in crisis or on the 
precipice, we must make sure that the 
Legislature and Governor take action dur-
ing this legislative session. Here are three 
questions to ask every House member, 
State Senator and the Governor:
•	 What will you do to make sure that the 

State takes action now to update its ad-
equacy grants to realistic levels?

•	 What will you do now, and over the 
long-term, to make school property 
tax rates more fair and equal across the 
state? 

•	 As an immediate measure, will you sup-
port a moratorium on cuts to stabiliza-
tion aid? Will you support restoring the 
amount that has been cut since 2015?

	 We are setting up a nonprofit, the NH 
School Funding Fairness Project, to help 
us organize and go forward with our public 
education efforts and advocacy. If you are 
interested in receiving our email newslet-
ters, or want to help organize a public fo-
rum, email schoolfundingfairness@gmail.
com. We have a Facebook page: NHSchool-
FundingFairness. For a compilation of news 
articles and other information, please visit 
the website of Advancing NH Public Educa-
tion (ANHPE) at https://anhpe.org/.

Attorney John E. Tobin Jr. is the former ex-
ecutive director of NH Legal Assistance. His 
email address is jtobinjr@comcast.net.

y Tobin from page 4

	 As part of the movement toward pay 
equity that began with the Equal Pay Act, 
all but two states (Alabama and Mississip-
pi) have passed some form of equal pay law. 
While the majority of these laws mirror the 
federal law, including New Hampshire’s 
equal pay statute, a handful of states have 
enacted legislation which provide greater 
protections against pay discrimination. 
	 The most powerful equal pay law in 
the country took effect last year, on July 1, 
2018, in Massachusetts. The Massachusetts 
Equal Pay Act applies to all private, state 
and municipal employers regardless of size, 
and prohibits an employer from paying an 
employee of one gender less than an em-
ployee of an another gender for “compa-
rable work.” The Act defines “comparable 
work” more broadly than “equal work” 
under the Equal Pay Act as work requir-
ing “substantially similar” skill, effort and 
responsibility performed under similar 
working conditions unless based on a per-
missible variation in pay such as seniority, 
merit, geography, productivity, education, 
training or experience. “Comparable work” 
may even include employees in different 
positions and departments.
The Massachusetts Equal Pay Act, like the 
equal pay laws in states such as Connecti-
cut, California, Delaware, Oregon, and Ver-
mont, also prohibits employers from asking 
about the wage or salary history of a pro-
spective employee during the hiring pro-
cess. The rationale behind this prohibition 
is that, because women have historically 
earned less than men, allowing employers 
to ask candidates about salary history and 
then make employment offers based on that 

salary history will only perpetuate the gen-
der pay gap. 
	 The most ground-breaking feature of 
the Massachusetts Equal Pay Act, however, 
is that it offers employers who have con-
ducted a self-audit of their pay practices, as 
defined by the Act, an affirmative defense 
to liability should one of their employees 
file suit. Massachusetts is the first state to 
include such a defense in its equal pay law, 
and it remains to be seen how courts will 
grapple with employers who submit their 
self-audits in their defense. A critical com-
ponent in utilizing this defense is being able 
to show that the employer has developed a 
plan to address an inequities discovered in 
the audit process. 
	 While Massachusetts and other states 
are leading the charge against pay dispari-
ties by enacting comprehensive legislation, 
efforts at the federal level have stalled until 
just recently. In March, the House passed 
the Paycheck Fairness Act, which, if enact-
ed, would close the loopholes in the Equal 
Pay Act, including by prohibiting employ-
ers form using salary history to set the salary 
for a new employee, protecting employees 
against retaliation for discussing their sala-
ries at work, and allowing prevailing plain-
tiffs to recover compensatory and punitive 
damages. While the Senate is not expected 
to take up the bill, if Democrats gain control 
of Congress and the White House in 2020, it 
could be one of the first bills signed into law 
by the new administration. 

Alexandra Geiger, an attorney practicing 
in the Employment Law Practice Group in 
both the Woburn, Mass., and Manchester, 
NH, offices of McLane Middleton, can be 
reached at 603-628-1483 or alexandra.gei-
ger@mclane.com.

y Geiger from page 4
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Section Connection

The Region’s Leader in Medical Malpractice and Personal Injury Law 
For more than three decades, Lubin & Meyer’s team of highly-skilled trial lawyers, in-house nurses and 
consulting doctors have provided exceptional legal representation to its numerous clients in New Hampshire.

Having successfully obtained many of New Hampshire’s most noteworthy medical malpractice and personal 
injury verdicts and settlements, Lubin & Meyer is prepared and available to provide your client with an 
initial evaluation or a second opinion without cost. 

We welcome and look forward to the opportunity to work with you on a referral fee basis. 

A Record of Success In New Hampshire

100 City Hall Plaza • Boston, MA 02108 • (800) 866-2889 toll free • (617) 720-4447 main office • www.lubinandmeyer.com

Lubin & Meyer Notable NH Verdicts & Settlements*

VERDICT
$8,500,00.00

Wrongful Death 
Cyclist killed by tractor trailer

SETTLEMENT
$4,250,000.00

Medical Malpractice
Delayed sarcoma diagnosis results 
in death

SETTLEMENT
$3,750,000.00

Medical Malpractice
Mismanaged labor and delivery 
results in birth injury

SETTLEMENT
$2,250,000.00

Medical Malpractice
Improper resuscitation at birth 
results in neurological injury

VERDICT
$1,950,000.00

Medical Malpractice
Inadequate surgical monitoring 
results in blindness

* The complete list of our record-setting verdicts and  
settlements can be viewed at: www.lubinandmeyer.com

Alternative Dispute
	 On March 5, Steven H. Slovenski, Co-
Chair of the Alternative Dispute Resolution 
Section, presented a Section CLE on ethi-
cal considerations in mediation, focusing on 
common ethical dilemmas and ways to min-
imize the likelihood of such occurrences.  

Trust & Estate
	 On March 13, attorney Joseph F. Mc-
Donald, III, of McDonald & Kanyuk, led an 
engaging discussion on the “Anatomy of a 
Pre-Liquidity Event Strategy: Leveraging a 
Business Owner’s Wealth Transfer Tax Ex-
emptions Before the Deal Goes Down.”

Municipal & Governmental
	 On March 20, the Municipal & Gov-
ernmental Law Section hosted attorney 
Cameron G. Shilling, Chair of Privacy and 
Data Security at McLane Middleton, who 
discussed information privacy and security 
with those in attendance. Attorney Shilling 
covered specific issues such as the regulato-
ry landscape, conducting a risk assessment, 
and the information security process.  

Environmental & Natural 
Resources 

	 Also on March 20, the Environmental 
& Natural Resources Law Section meet-
ing featured Sarah Pillsbury, Administra-
tor, Drinking Water & Groundwater Bu-
reau, and Michael Wimsatt, Director, Waste 
Management Division, both of the NH De-
partment of Environmental Services (NH 
DES). Pillsbury and Wimsatt provided an 

overview of NH DES’s work to address 
per- and polyfluoroalkyl substances (PFAS) 
contamination in New Hampshire, current 
legislative efforts related to PFAS, and the 
Department’s pending proposed rulemak-
ing relative to drinking water MCLs and 
groundwater standards for PFAS. Thank 
you to the NH Department of Justice for 
hosting this event!

Intellectual Property
	 The Intellectual Property Section met 
on March 21 at Finch & Maloney in down-
town Manchester to discuss updates to 
various aspects of intellectual property law 
including trade secrets, copyright, trade-
marks, as well as “tips and tricks” for litigat-
ing patent matters.  Discussions were led by 
Attorneys Peter Nieves of Sheehan Phinney, 
Arnie Rosenblatt of Cook, Little, Rosenblatt 
& Manson, and Ashlyn Lembree, Director 
of the Intellectual Property and Transaction 
Clinic at the UNH School of Law’s Frank-
lin Pierce Center for Intellectual Property. A 
very special thank you to the firm of Finch 
& Maloney for being such wonderful hosts!

Condominimum Law
	 On March 27, the Condominium Law 
Section gathered at the NH Bar Center to 
hold section elections (see results,), as well 
as to discuss a number of issues including 
the conversion of Common Area to Limited 
Common Area, the proposed foreclosure 
amendment to the NH Condominium Act, 
as well as leasing restrictions and the Airbnb 
phenomenon.  

Section Elections 
	
	 Election season kicked off this spring for section officers. Congratulations 
to the new officers listed here! The Condominium Law Section and the Work-
ers’ Compensation Law Section held elections for the 2019-2020 section year 

(June 1, 2019 – May 31, 2020). 

Condominium Law:
Michael R. Feniger of Feniger & Uliasz, Chair

Quinn P. Colgan of Janson & Colgan, Vice Chair
Gary M. Daddario of Marcus Errico Emmer Brooks, Clerk

Workers’ Compensation Law:
Andrew D. Johnstone of Johnstone Law Office, Chair
Laura M. Del Camp of Bernard & Merrill, Vice Chair

Jared P. O’Connor of Shaheen & GordoN, Clerk

Feniger Colgan Daddario

Johnstone Del Camp O’Connor

Section Meetings in Review
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BAR FOUNDATION NEWS
NEW HAMPSHIRE

Thank you to the banks and credit unions who are making a difference

Leadership Circle
o�ering up to 2% on IOLTA

	 Anthony A. McManus has been named 
the 2019 recipient of the Nixon-Zachos 
Award for his decades of work as a lawyer, 
civic volunteer, and legislator. 
	 The award was created in memory of 
New Hampshire lawyers David Nixon and 
Kimon Zachos, “who exemplified the im-
portant role lawyers play to ensure we live 
in a society where everyone is equal before 
the law.” 
	 McManus will be presented with the 
award at the 2019 Fellows Justice Recep-
tion on May 22 at the Currier Museum of 
Art in Manchester. McManus served in the 
state Legislature with Nixon and Zachos 
and maintained a close friendship with 
both for more than 50 years. “They were 
pretty much my idols of what a lawyer 
should be,” McManus said.
	 Like Nixon and Zachos, McManus 
has devoted his life to service. McManus 
began his legal career in 1964 as a public 
defender in Massachusetts and later helped 

	 “I joined the NH Bar Foundation 
Board because of the people already 
serving, from Co-chairs Jack Middle-
ton and Jim Tenn, to my fellow mem-
bers and the Bar Staff involved in the 
program,” said John Curran, a five-
year veteran of the Foundation Board 
of Directors and a member of the Bar 
Association’s Board of Governors.  
	 A graduate of Boston College 
and Suffolk University Law School, 
Curran served as a judicial law clerk 
and deputy senior law clerk with the 
NH Superior Court before serving as 
an assistant attorney general where he 
prosecuted homicide cases and repre-
sented the state in criminal appeals 
and federal habeas corpus proceed-
ings. He then went on to private prac-
tice with several firms before joining 
Gallagher, Callahan & Gartrell earlier 

Board Member in the Spotlight: John A. Curran
this year.
	 Active in his profession and his 
community, Curran has served on several 
state and local boards including the NH 
Higher Education Commission, the NH 
Board of Registration for Funeral Direc-
tors, the NH Supreme Court Rules Com-
mittee, the Manchester Bar Association 
and has served as an elected member for 
the Town of Londonderry Library Trust-
ees. In addition to his civic and profes-
sional commitments, he volunteers as a 
youth soccer coach.
	 When asked why he feels the Foun-
dation is important, Curran responded: 
“The Foundation ensures that entities 
and efforts that serve the ends of justice 
for all in New Hampshire are funded in a 
way that they can instead focus on their 
core missions, whether that is access to 
justice or civics education.” He went on 

Attorney McManus to Receive Nixon-Zachos Award
start NH Legal As-
sistance and the 
Legal Advice and 
Referral Center. 
He was a found-
ing member of the 
Dover Day Care 
Center and the Do-
ver Group Home. 
He has served as 
a member on nu-
merous non-profit 
boards, including Child & Family Ser-
vices, the NH Community Mental Health 
Association, and Strafford Hospice Care, 
two years as its chair. He also served in the 
state Legislature for nearly seven years, 
including two terms as vice chair of the 
House Judiciary Committee.
	 McManus has had his own law prac-
tice since 1967. From 2001 to 2008, he 
worked for the New Hampshire Judicial 
Conduct Committee as its executive sec-

retary. McManus served as a board mem-
ber of the New Hampshire Bar Foundation 
for 13 years, seven years as treasurer and 
one year as president. He has also served 
as chair of the Bar Association Ethics and 
Gender Equality committees and the Bar 
Foundation Board. 
	 McManus is the fourth recipient of the 
Nixon-Zachos award. Prior award winners 
are Jack Middleton, 2016; Claudia Damon, 
2017; and David Bradley, 2018.

to explain that 
the Founda-
tion pursues 
the principles 
and values that 
attracted many 
members of 
the Bar to the 
law; main-
taining that 
commitment 
serves all of us 
involved in the judicial system, as 
well as our society as a whole.
	 Although his term on the Bar’s 
Board of Governors as Governor-at-
Large expires in May, Curran is run-
ning for the position of Merrimack 
County Governor so that he can stay 
involved with the Bar and help en-
sure “Equal Justice Under Law.”

Help us reach the 
most vulnerable 
citizens of  
New Hampshire

NEW HAMPSHIRE 
BAR FOUNDATION

Strengthening Justice for All

Make your donation by April 30  
and be entered to win a  

$100 Amazon gift card!

!

Your donation in  
any amount directly impacts  

the lives of NH residents
The Foundation depends upon your 
generosity to help provide funding 
to promote justice and serve our 
community. If you already contribut-
ed to the Bar Foundation’s Annual 
Appeal, thank you! If not, we hope 
you will make a contribution today 
and support the New Hampshire 
Bar Foundation’s Annual Appeal!

Visit  
nhbarfoundation.org  

to donate

Save the Date
Attorney Anthony McManus will be 

presented with the Nixon-Zachos 
award at the 2019 Fellows Justice 
Reception on Wednesday, May 22 

at the Currier Museum of Art
 in Manchester. 
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In the News

	 Preti Flaherty recently announced 
that attorney Jaclyn N. Fisher has joined 
the firm. She will practice in the Business 
Law group from the firm’s Concord, New 
Hampshire, office.
	 Shaheen & Gordon welcome attor-
ney Carole Waters to the firm. She will 
practice with the elder law, estate planning, 
probate and trust group. Waters is a mem-
ber of the Bar’s current Leadership Acad-
emy class.
	 Lawson Persson & Chisholm an-
nounced the addition of James Ball as a 
director and the change of the firm’s name, 
effective April 1, to Chisholm, Persson & 
Ball. The firm also announced the addition 
of Alexandra M. Collins as an associate 
attorney practicing in estate planning and 

	 Sheehan Phin-
ney shareholder 
Megan C. Carrier 
has been named to 
the Board of Di-
rectors for Neigh-
borWorks South-
ern NH. Carrier’s 
practice focuses on 
business litigation 
and involves repre-
senting individuals 
and businesses in a 
wide range of dis-
putes before state 
and federal trial and 
appeals courts, ad-
ministrative tribu-
nals, arbitrators, and 
in mediation.
	 Gregory Ea-
ton, of Primmer 
Piper Eggleston & 
Cramer, has become 
a Fellow of the 
American College 
of Trial Lawyers, 
one of the premier 
legal associations in 
North America.
	 McLane Mid-
dleton recently rec-
ognized attorney 
Mark C. Rouvalis 
with the 14th annual 
Jack B. Middle-

ton Pro Bono Le-
gal Services Award 
for his outstanding 
commitment to serv-
ing citizens in need. 
McLane Middleton 
also announced that 
Ashley B. Campbell 
was recently present-
ed with the firm’s 
John R. McLane, Jr. 
Community Service 
Award during its an-
nual Colleague Recognition Reception.. 
McLane’s Jack Middleton was honored 
by City Year with a Lifetime of Service 
Award at the non-
profit’s annual gala.
	 At their Holiday 
Party and Auction, 
the New Hampshire 
Association for Jus-
tice collected record 
donations for a local 
nonprofit organiza-
tion. Members of the 
association donated 
$11,670 for Friends 
of Forgotten Chil-
dren. The New Hampshire Association for 
Justice is a statewide professional associa-
tion of trial attorneys working to protect in-
dividual rights by ensuring equal access to 
justice. 

In Memoriam

probate administration.
	 McDonald & Kanyuk recently wel-
comed Megan C. Neal back to the firm, 
where she will continue her estate plan-
ning practice representing high net worth 
individuals, and administering trusts and 
estates.  
	 Gallagher, Callahan & Gartrell an-
nounced that attorney Anne Jenness joined 
the firm as an attorney in the employment 
and litigation departments.
	 Attorney Amy R. Braun of Lebanon 
has joined the northern New England law 
firm Downs Rachlin Martin and will prac-
tice in the Labor and Employment Group. 
She began work at the firm on March 25 
and works in the firm’s Lebanon office.

Leila Gemme Connor

	 Leila Gemme Connor, 76, of Bedford, 
and formerly of Manchester and Clearwa-
ter, Fla., died peacefully on March 29, 
2019, after a long struggle with dementia.
	 She was born Leila Frances Boyle in 
Philadelphia, Pa., on Nov. 29, 1942, to 
Thomas E. Boyle Jr. and Virginia (Antis-
dale) Boyle. 
	 At the age of four, her family relocat-
ed to Milford, Conn., where she graduated 
from The Academy of Our Lady of Mercy, 
Lauralton Hall, in 1960. 
	 She then earned a bachelor’s degree 
from Newton College of the Sacred Heart 

(now Boston Col-
lege) and a master’s 
degree from the 
University of Con-
necticut. 
	 After a period 
as a high school 
teacher, Leila be-
came an editor, 
then writer, author-
ing several books 
of nonfiction and many children’s books.
	 In the late 1970s, Leila enrolled at 
Loyola University School of Law in Chi-
cago. After her studies were interrupted 
by the death of her first husband, she went 

on to earn her J.D. from Franklin Pierce 
Law Center in 1984. 
	 Attorney Connor practiced in Man-
chester for several years, focusing on 
family and special education law. She was 
a passionate advocate for children with 
special needs.
	  After losing her sight in 1993, Attor-
ney Connor served for several years on the 
board of the New Hampshire Association 
for the Blind. She remained a member of 
the New Hampshire Bar Association until 
her death.
	 Leila married Francis Robert Gemme 
in 1964. They shared almost 15 years 
together, had three children and lived in 
Connecticut, California and Illinois be-
fore Leila lost her beloved Frank in the 
1979 crash of American Airlines Flight 
191. 
	 In 1981, Leila married David G. Con-
nor, MD, of Manchester. They shared 29 
wonderful years together until Dr. Con-
nor’s death in 2011.
	 Leila enjoyed practicing law, read-
ing, writing, the beach, good movies and 
spending time with her family. She was 
known by all as a crossword puzzle wiz-
ard. She will be remembered for her fun-
damental belief in people’s goodness, her 
sense of humor, warmth, sharp intellect, 
devotion to her two husbands and the tre-
mendous pride she took in her children.
	 The family would like to thank Mrs. 
Connor’s longtime caregiver, Eileen 
Finnegan, and the staff of Carlyle Place in 
Bedford.
	 Family members include her children 
Michael Gemme of Playa del Rey, Ca-

lif., Abigail Gemme of Manchester, and 
another daughter and son-in-law, as well 
as step-children Susan (Glen) Bossie of 
Virginia, David Connor of New York and 
Goffstown, Michael Connor of Massa-
chusetts, and Christine (Fabrice Betoudji) 
Connor of Sherbrooke, Quebec, Canada; 
three adoring grandchildren and seven 
step-grandchildren; her siblings, Deborah 
Bowley of Bridgeport, Conn., Thomas 
Boyle, and his wife, Adele, of Madison, 
Conn., and Joseph Boyle, and his wife, 
Dennise Murray, of Philadelphia, Pa.; 
nieces, nephews and cousins.
	 In addition to her two husbands, Lei-
la was predeceased in life by her loving 
daughter-in-law, Lola Boyd Gemme and 
her step-granddaughter, Ashling Felicia 
Kagbo Betoudji.
	 The funeral was held at Saint Joseph 
Cathedral, Pine Street, Manchester. Burial 
will take place privately in Saint Joseph 
Cemetery, Bedford.

In lieu of flowers, memorial donations 
may be made to Future in Sight, 25 Walk-
er St., Concord, N.H. 03301. For more 
information visit: www.connorhealy.com.

Carrier Campbell

Middleton

Eaton

Rouvalis

Community Notes

Coming & Going

Consider Us For
Your Law Firm 
Consulting Needs

Kathy Fortin and Arthur Greene

Our range of services includes:
• Financial reviews and profitability studies
• Law firm management issues
• Partner compensation systems
• Succession planning for small firm owners

Arthur G. Greene Consulting, LLC
is dedicated to providing 
personalized consulting services
to small and mid-sized law firms 
to help maximize their potential
and achieve their long-range goals. 

Visit www.arthurggreene.com 
for a complete listing of our services.

603.471.0606  l  3 Executive Park Drive  l  Bedford, NH 03110

In memory of our colleague, the 
NHBA Board of Governors has 

made a contribution to the 
NH Bar Foundation.
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New Hampshire: Manchester | Concord | Portsmouth
Massachusetts: Woburn | Boston

McLane.com

Congratulations

Jennifer Parent

From everyone at McLane Middleton, 
we congratulate you on being named a Fellow of the 

American College of Trial Lawyers.

CONGRATULATIONS

We are in awe of your 100 years of
service to the community.

Thank-you for our great
partnership!

Wellness Tip of the Month:
Don’t Eat in Front of the TV!

	 Binging the latest round of The Game of Thrones while shoveling in your 
dinner is a proven cause of weight gain. Eating while watching a screen guaran-
tees you are not registering what you are eating and missing body cues signaling 
you are satisfied or even full. You also don’t pay attention to how fast you are 
eating while you are zoned out in front of a screen. It takes 20 minutes for your 
brain to realize you are no longer hungry after you start eating. Eat mindfully 
at a table.

New Hampshire Lawyer 
Assistance Program
Help. Hope. Healing.

Don’t hesitate. Don’t go it alone.
Call today: (603) 491-0282

www.lapnh.org

Under Supreme Court Rule 58, all contact with NHLAP, whether with lawyers, 
judges, law students, or concerned third parties, is confidential. In addition, 
NHLAP employees and volunteers are exempt from reporting professional mis-
conduct under Rule 8.3, and prohibited from doing so under Rule 37. 
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Professional Announcements

Size Ad	 Price	 Width	 Height

1/8 page horizontal	 $220	 4.92	 3.25

1/4 page vertical	 $380	 4.92	 6.75

1/2 page horizontal	 $575	 10	 6.75

Full page	 $1090	 10	 13.63

Additional $50 charge for color

Professional Announcements Rates and 
Sizes for June 2018-May 2019 &We are also pleased to announce the addition of Alexandra M. Collins as an 

Associate Attorney concentrating in Estate Planning and Probate Administration.
Although the name of the firm has changed, our dedication to our clients has not. 
We continue to offer a wide range of services in many areas of practice, including 

• Estate Planning & Probate Representation 
• Family Law
• Patents, Copyrights & Trademarks 
• Real Estate & Commercial Transactions
• Business Formation & Counseling, and
• Civil Litigation 

755 North Main Street, P. O. Box 712, Laconia, NH 03247-0712
603-528-2900  |  www.laconialaw.com |  info@laconialaw.com  

Lawson Persson & chisholm, PC
is pleased to announce the addition of James Ball as a director and 

the change of the firm’s name, effective April 1, 2019, to 

Chisholm Persson & Ball, PC

BarFirm4.92x3.25Ad2019Revised.in1   1 3/19/19   9:24:58 AM

McDonald & Kanyuk, PLLC 
welcomes 

Megan C. Neal 

back to the firm, where she will 
continue her estate planning 
practice representing high net worth 
individuals, and administering 
trusts and estates.  

Megan received her undergraduate 
degree in Economics from Skidmore 
College, and her law degree from 
Syracuse University College of 
Law.  Megan earned her LL.M. in 
Taxation from Boston University 
of Law.  

She also holds her A.R.A.D. as an 
Associate of the Royal Academy of Dance and has studied at 
the Juilliard School in New York City.  

She is licensed to practice in New Hampshire, Massachusetts 
and Rhode Island, and is a fellow of the American College of 
Trust and Estate Counsel.

McDonald & Kanyuk, PLLC 
7 Hills Avenue, Concord, NH 03301 

Office: 603-228-9900 • fax: 603-228-2802 
Gallagher, Callahan & Gartrell PC   |   800-528-1181  |    gcglaw.com

We are pleased to announce that

Attorney Anne Jenness

has joined the firm as an attorney in the 
Employment and Litigation departments.

Carole will practice with the Elder Law, Estate Planning, 
Probate, and Trust Group at Shaheen & Gordon, P.A. 

Carole has extensive experience providing compas-
sionate, professional legal services to families in times 
of need. She practiced for seven years in Alaska, with 
the Office of Public Advocacy and the Alaska Public 
Defender Agency. 

Carole is also a member of New Hampshire Bar Asso-
ciation’s Class of 2018 Leadership Academy and the 
New Hampshire Women’s Bar Association. 

SHAHEENGORDON.COM

CAROLE WATERS 
cwaters@shaheengordon.com 
(603) 871-4144 
353 Central Avenue, Suite 200 
Dover, NH

CONCORD    MANCHESTER    DOVER    NASHUA    PORTLAND

Join us in welcoming

to the firm. 
ATTORNEY CAROLE WATERS
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Please join us at a Quid Pro Bono Golf tournament to help 
celebrate 26 years of “great golf for a great cause!” The 
Pro Bono Referral Program is a New Hampshire nonprofit 
devoted to helping those in need of free legal assistance.  
By linking low-income clients with volunteer lawyers, 
Pro Bono brings help and hope to New Hampshire’s most 
disadvantaged and vulnerable citizens. Some examples of 
our work include:

•  	 helping domestic violence and stalking victims secure 
protective orders through the courts;

•  	 assisting families in keeping a roof over their heads 
when job loss or illness strikes;

•  	 helping elders make financial and other plans when 
faced with debilitating diseases;

•  	 assuring children receive the financial support to which 
they are legally entitled;

•  	 and much more!

Player Registration is now open!
CONTESTS: 

Closest to the Pin, Longest Drive, Hole in One, 
 Putting as well as 1st, 2nd, and 3rd Place Teams

FEES: 
$140 per person (covers green fees and cart costs 

in addition to a tax-deductible donation to the 
Pro Bono Program) 

$119 for Attorneys Admitted to the NHBA after 2014

Golfers may sign up as a team or individually; single play-
ers will be matched up with teams. The field is limited to 
the first 120 players. All payments are due by August 2, 
2019. Checks made out to the “NH Pro Bono Program” may 
be sent to NH Pro Bono Program, 2 Pillsbury Street, Suite 
300, Concord, NH 03301. Credit Card payments accepted 
through the online store at www.nhbar.org. 

Please email: probono@nhbar.org for links to online 
registration form, or, for returning players, just send us an 
email with your team information. Thank you!

Thank you to our new & returning “early-bird” sponsors!

The Putting Contest

Tee/Pin SponsorsHole SponsorClosest-to-the-pin Contest

More sponsorship opportunities available—please call Donna Parker 715-3263, or email dparker@nhbar.org. 

 

 

 

  

  IRC section 1031 is a powerful tool for deferring capital  
  gains taxes on investment  property. The Exchange  
  Authority facilitates all types of 1031 exchanges in all 
  50 States and the US Virgin Islands, with unparalleled 
  service, security, experience and reporting.  We are the  
  experts other experts turn to.  
  Contact us at 1031@exchangeauthority.com 
  1-978-433-6061 
  
 

 

 

 

 

 

26th

Please make checks payable to:
NH Pro Bono Program
2 Pillsbury Street, Suite 300
Concord, NH  03301	

Questions? Call 603-715-3203
Sue Alexander - Coordinator

salexander@nhbar.org
Ginny Martin - Program Director

GMartin@NHBar.org

Quid Pro Bono Golf Tournament
Thursday, August 8, 2019

Lake Sunapee Country Club, New London
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Your clients’ ideas are their future. Are they  

doing enough to protect it? 

 

If not, we can help! 
 
 
 
 
 
 
 
 
 

With 25 years experience, we offer you large firm  
expertise with a small  firm touch.   

547 Amherst Street, 3rd flr • Nashua, NH 03063-4000                                  
Office: 603.886.6100 • www.mcr-ip.com • info@mcr-ip.com 

citizenship question. Shades of President 
Trump asking Deputy Attorney General 
Rod Rosenstein to write a letter justify-
ing the James Comey firing, only to have 
Trump acknowledge the pretext by telling 
Lester Holt on NBC News that his real 
motive for getting rid of Comey was “the 
Russia thing.”
	 The Trump administration is dou-
bling down. On January 25, the DOJ — 

describing the case as one of “imperative 
public importance” that simply can’t wait 
— asked the Supreme Court to bypass the 
Court of Appeals, take the appeal directly, 
hear the case in April, and issue a decision 
in time for printing the census question-
naire in June. On February 15 the Court 
granted that request and scheduled oral 
argument for late April.
	 Judge Furman’s decision rests on 
federal administrative law, but the Wilbur 
Ross citizenship question has profound 
constitutional ramifications. The govern-

WHAT’S 
A BETTER 
 RETURN 
 THAN
A SMILE?

Smiles are such simple gestures, yet they’re so powerful 
for your small business. As the nation’s leading dental 
insurance provider, Delta Dental is the perfect partner 
to keep your employees’ smiles healthy with trusted 
experience, national access to the largest network of 
dentists and specialized expertise in oral care. Visit 
NortheastDeltaDental.com for your small business 
and choose a plan today.

	 The following attorneys were admtted 
to the New Hampshire Bar Association at a 
swearing in ceremony on March 27, 2019.

Matthew O’Laughlin Altieri, 
Portland, Maine
Katelynn Rose Balsamico, Albany, NY
Michael Myles Burke, Salem, Mass.
Tiffany B. Carmona, Reno, NV
Rebecca Constance Christon, Manch., NH
Ethan Robert Crofut, 
Saratoga Springs, NY
Noreen Kathryn Cowdrey, Rochester, NH
Martha Lynn Davidson, Manchester, NH
Michael Stephen Driscoll, Newton, Mass.
Valerie Ann Fallica, North Andover, Mass.
Colton Phillip Gross, Portland, Maine
Sandra L Guay, Biddeford, Maine
Rebecca Ann LaPierre, Bangor, Maine
Daron Layne Janis, Boston, Mass.
Karen Beth Johnson, Westford, Mass.
Caitlin Mae Kellner, Portland, Maine
Kira Aakre Kelley,Windsor, Vt.
Geoffrey Damon Ketcham, Concord, NH

Timothy Jude Lawlor Jr., Methuen, Mass.
Andrea Levesque, Hollis, NH
Matthew Lawrence Magliozzi, Waltham, 
Mass.
Hilary Ann Martin, Hempstead, NY
Mary Kathleen Mason, Claremont, NH
Anne Catherine McBroom, Boston, Mass.
Lindsay Kaite Zahradka Milne, 
Portland, Maine
Keith Andrew Mitchell, Waltham, Mass.
Rebecca Jane Mutch, Boston, Mass.
Amanda E.M. Natoli, Keene, NH
Deborah Lyn O’Neill, Methuen, Mass.
Gary Thomas Pepka, Manchester, NH
Deborah J. Pedersen, Raymond, NH
Ian O’Donnell Russell, Boston, Mass.
Michael Aron Sauer, Valencia, Ca.
Dana E. Scaduto, Hanover, NH
Elroy Francis Sequeira, Concord, NH
Kaitlyn P. Sheridan, Concord, NH
Boolie Leigh Sluka, 
White River Junction, Vt.
Brian Edward Sopp, Boston, Mass.
Peter Ryan Winnett, Somerville, Mass.

New Members of the New Hampshire Bar Association

ment’s own data show that if the question 
becomes part of the 2020 census, the re-
sult will be a serious undercount of “the 
whole number of persons,” largely mi-
norities and immigrants who tend to live 
in urban areas that elect Democrats. Such 
an undercount would benefit rural Repub-
lican-leaning states. 
	 The Constitution points the other 
way. Members of Congress represent not 
just citizens but all persons who reside in 
their districts, and it is a constitutional im-
perative that we count every man, woman, 

and child irrespective of citizenship. If it 
were otherwise, those who wrote and later 
amended the Constitution would have 
used different language. We allow the ex-
ecutive branch to tinker with the funda-
mental principles of our democracy at our 
peril.  

Joseph D. Steinfield lives in Keene and 
Jaffrey. He is Of Counsel to the Law Of-
fice of Thomas R. Hanna in Keene and 
can be reached at jsteinfield@hannaland-
law.com. Copyright 2019.

Congratulations to the new members of the New Hampshire Bar Association, who heard from Bar 
President David McGrath (above) during their swearing in ceremony at the NH Supreme Court.

y Steinfield from page 4
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Streamline your benefits 
management process with  
NEEBCo Connect, a  
complete online benefits 
enrollment solution.

NEEBCo Connect  
provides employers with:

• Electronic benefits enrollment

• Paperless process

• Clear employee communications

• Compliance management

• Customized reporting

• Mobile app integration

Visit www.neebco.com or call  
(603) 228-1133 for more information.

Serving employers for more than 26 years.

	 Audrey Clairmont, who is a licensed clinical social 
worker with Riverbend Community Mental Health and co-
ordinator of the Merrimack County Drug Court, says some 
of the stakeholders building the drug court worried that al-
lowing Ruggles out of jail and back on the streets was “a 
jump in the deep end” for the new program.
	 But, they couldn’t avoid the hard cases.
	 “That’s who we’re looking for ... [someone] incarcer-
ated many times,” she says.
	 Although Osgood says frequent overdose calls made 
him acutely aware of the opioid crisis when he began lead-
ing the Concord police department six years ago, he didn’t 
know much about drug court.
	 “I was really uneducated,” Osgood says. “[Drug court] 
had not existed before.”
	 Now, he describes the model as a key piece of the puz-
zle needed to solve the epidemic.
	 “I think it has to be a collaborative effort,” he says.. “... 
I think that it’s part of our services to the community.”

A Model for Criminal Justice Reform?
	 Drug courts aren’t a new solution for substance misuse. 
The first drug court in the country was launched 30 years 
ago in Miami-Dade County, Florida. Since then, problem-
solving courts have gained traction in both political parties 
because rehabilitation focuses on personal responsibility 
but is also less punitive, and potentially less expensive, 
than the regular criminal justice system.
	 However, the model didn’t arrive in the Granite State 
until 2004, when Strafford County began a pilot program 
(See chart, page 17). Over the next 12 years, drug courts 
were added in Belknap, Cheshire, Grafton, Hillsborough 
(South), and Rockingham counties.
	 When the dual opioid and behavioral health crises en-
gulfed New Hampshire following the Great Recession, the 
expansion of drug courts took on new urgency. Following 
an influx of state funding in 2016, four more drug courts 
were added over two years to the existing system, based in 
superior courts.
	 Now, drug court is the largest problem-solving court in 
the state and 437 people have graduated so far. (Other diver-
sion programs and specialty dockets tackle mental health 
issues and serve veterans.) Although New Hampshire drug 
courts must follow the best practices outlined by the Na-
tional Association of Drug Court Professionals, which have 
included Medication Assisted Treatment (MAT; read more 
about it at www.nhbar.org/publications/BarNews) since 
2013, each drug court has adapted the model to fit its lo-
cal community — and, acting as laboratories of justice, the 
teams adjust policies within weeks or even days to make 
the system work better. 
	 With 65 percent of all U.S. inmates experiencing ad-
diction, NACDP backs treatment courts as a holistic ap-
proach that saves lives: “The average national completion 
rate for treatment courts is nearly 60 percent, approximate-
ly two-thirds higher than probation and more than twice the 
rate of probationers with substance use disorders.”
	 New Hampshire’s legislation also established a state 
Office of Drug Offender Program, which is launching a 
statewide database to track trends across the system. 
	 And although there isn’t enough statewide data to ful-
ly analyze yet, local advocates point to successes in New 
Hampshire so far, including a statewide drug court gradu-

ation rate of approximately 50 percent, according to Alex 
Casale, coordinator of the statewide drug offender program.
	 Nationally, 75 percent of graduates of the country’s 
3,000 drug courts are arrest-free at least two years after 
leaving the program, according to NADCP. 
	 In 2017, NADCP compiled data on all of New Hamp-
shire treatment courts that showed that 78 percent of gradu-
ates had not reoffended within two years. 
	 However, Casale says that recidivism data reflected 
“hand counting” so it’s not as accurate as the new database.
Generally, drug courts cost about a third of incarceration 
and he says those cost savings will also be tracked.
	 Comparatively, 60 percent of formerly incarcerated 
individuals had not reoffended within two years of leav-
ing state prisons, according to the NH Department of Cor-
rections as of 2014. The cost of incarceration annually per 
person in New Hampshire in 2017 was around $93 a day, 
according to the Department of Corrections, or $1.42 a day 
for probation/parole supervision. 
	 The philosophies that guide drug courts are also find-
ing increasing acceptance across the justice system as pros-
ecutors, public defenders, and judges try out the “non-ad-
versarial” approach that hinges on understanding substance 
use disorder as a chronic disease, part of a larger public 
health problem, and motivating participants with incentives 
to continue community-based treatment.
	 Casale describes the best candidates as highly addicted 
and highly likely to re-offend. However, participants are 
not necessarily disqualified for having a dual diagnosis, 
as long as their mental health condition can be managed 
through medication or counseling.
	 These “high risk/high reward” cases are risky on both 
sides of the equation.
	 “We take a risk in accepting these cases,” says NH 
Superior Court Chief Justice Tina Nadeau, who oversees 
the drug court system. She says graduations like Ruggles’ 
prove that the risk is worth it.

A Hue & Cry for Drug Court
	 Nadeau, who describes substance abuse disorder as a 
“pernicious chronic disease,” has been a staunch advocate 
for treatment courts across the state since she was a new 
judge in Strafford County almost 15 years ago.
	 “We started to see the same offenders the longer we sit 
on the bench, recycling through the system over and over,” 
she recalls. “It took a couple of years to convince all of the 

stakeholders to give [drug court] a try.”
	 One of the most significant challenges was funding. 
When she was appointed chief justice in 2011, Nadeau 
helped expand drug courts statewide with grants from the 
federal department of justice. She also became a supporter 
of MAT in drug courts — she says about 90 percent of peo-
ple with substance abuse disorder need MAT to recover.
	 But, by 2016, the federal grants were running out.
	 “It’s a tough sell and there are all kinds of competing 
interests,” Nadeau says. “The opioid crisis was the hue and 
cry for it to be extended statewide.”
	 She helped two Republican state senators — David 
Boutin and Jeb Bradley —  draft legislation but didn’t ex-
pect the legislature to cover more than half the cost.
	 “The legislature was very engaged and very interest-
ed to do whatever they could to stem this epidemic,” she 
said. “The debate was always, ‘Who is saving money? The 
county or state?’”
	 After unanimous approval, the new legislation was 
signed by then-Governor Maggie Hassan, fully funding an 
adult treatment drug court or alternative drug offender pro-
gram for each county. 
	 The legislature allocated $1,635,000 for the first full 
fiscal year ending in June 2017. The judicial branch re-
ceived $333,000 for that year to provide administrative 
support, estimating at the time that judges spent about four 
hours per week on drug court at an average hourly rate of 
$141.60. The branch agreed to absorb the cost if it was fully 
staffed.
	 “The judges appreciate that all of these cases they 
would see anyway and maybe several times over the years 
so it’s worth the investment of a full day every week of 
managing the drug court docket,” Nadeau says. “Judges are 
incredibly motivated by this approach.”
	 Sullivan is the only county without a drug court but its 
department of corrections runs a treatment center, Transi-
tional Reentry and Inmate Life Skills, inside the jail.

What Does Success Mean?
	 Nationally, drug courts track recidivism — whether a 
graduate commits a new crime within two years of leaving 
a program — and savings from reduced incarceration, as 
well as compliance.
	 Jacki Smith, an assistant county attorney and part of 
the Merrimack County Drug Court team, says recidivism 
is the most important measure because it’s used to justify 

What is Drug Court?

•	 12-18 month voluntary program
can operate pre- or post-plea with violent crimes           

reviewed on a case-by-base basis.
•	  Team-based, non-adversarial approach

includes treatment provider, case manager, probation/
parole officer (PPO), judge, prosecutor, public defender 

and police officer.
•	 Participant has regular hearings at courthouse
plus frequent drug tests, substance abuse treatment 

including MAT, cognitive therapy, monitoring by a PPO, 
and  incentives or sanctions.

•	 Goal: to reduce recidivism and enhance             
community safety. Concord Police Chief Osgood speaks at Ruggles’ graduation.
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keeping drug court participants out of jail.
	 And graduation rates — which NADCP recommends 
range from 50 to 70 percent to ensure courts take enough 
“high risk” cases — show that the program helps graduates 
remain in treatment long enough to be “successful.”
	 However, it can be difficult to track sobriety once 
graduates leave the program and probation. And, success 
has more than one definition.
	 Clairmont, the Merrimack drug court coordinator, 
points out that even the participants who don’t graduate 
from drug court improve their lives, such as one client who 
regained custody of their child and another who was ex-
cited to start filing taxes after finding employment.
	 “These are all successes,” she says. “… Even clients 
who have been terminated, sentenced to prison, [say]… ‘I 
hope you don’t count me as a failure.’”
	 If the statewide drug court system will be evaluated 
based on cost savings, Hillsborough County’s 2020 pro-
posed budget may be an early example of success.
	 According the Union Leader, Valley Street jail Super-
intendent David Dionne recently asked the county com-
mission to cut the jail’s budget by $374,000, after new bail 
reforms at the state level and treatment courts left fewer 
inmates incarcerated at the jail — 230 people in early April, 
compared to nearly 500 two years ago.
	 Casale says the graduation rate and other measures can 
also be useful to the drug court teams to rethink policies 
and approaches. For example, Strafford County was able 
to improve a 38 percent graduation rate at one point by, in 
part, changing the schedule for drug testing.
	 Nadeau agrees — regular collection of information on 
the ground and the new statewide drug court database will 
mean that program leaders could quickly see whether, for 
example, they’re using too much jail time as a sanction.
	 And, she’s always watching other national develop-
ments as the model continues to evolve.
	 “A lot of these concepts can apply broadly to criminal 
justice anyway — incentives, sanctions, motivational inter-
viewing …” Nadeau says.
	 At the national level, advocates have long used data to 
gauge success. Challenges have emerged too.

Finding a Balance
	 A warning came from the NADCP’s “Journal for Ad-
vancing Justice” in 2018 that while drug courts are making 
positive changes in local communities, the model can also 

perpetuate the inequalities of the national justice system: 
	 “Treatment courts were created to improve a troubled 
criminal justice system, not to mirror its worst attributes; 
yet racial, ethnic, and gender disparities exist in many treat-
ment courts, reflecting and possibly exacerbating systemic 
injustices. In the United States, African American individu-
als are underrepresented in drug courts by approximately 
15 to 20 percentage points compared with the arrestee, pro-
bation, and incarcerated populations, and Hispanic or La-
tino individuals are underrepresented by approximately 10 
to 15 percentage points ... differences in graduation rates 
have been as large as 25 to 40 percentage points.”
	 NADCP directed treatment courts back in 2010 to cor-
rect racial and ethnic disparities, reinforced in the 2013 
and 2015 “Best Practice Standards.” But, “progress toward 
meeting these obligations has been unsatisfactory,” wrote 
Dr. Douglas Marlowe, chief of science, law and policy for 
NADCP in the 2018 “Journal.”
	 According to The Sentencing Project, a nonprofit 
promoting justice reform, New Hampshire’s 2014 ra-
tio of racial/ethnic disparity in imprisonment was 5:2 for 
“Black:white” offenders and 2:0 for “Hispanic:white.”
	 Casale says the state hasn’t been tracking the racial 
or ethnic makeup of drug courts’ participants but the new 
database will include those metrics. New Hampshire drug 
courts mirror the population of the state but a much larger 
study would need to track the populations coming in and 
out of the criminal justice system to compare, he adds.
	 “I would want my drug courts to reflect what is in the 
system,” Casale says.
	 Nadeau agrees: “We will be able to take a look at that 
a little more closely” in a few years, she says.
	 Catherine Flinchbaugh, one of two attorneys repre-
senting the NH Public Defender’s Office on the Merrimack 
drug court team, says she’s also interested in the issue.		
“There’s not any overt discrimination but at the end of the 
day, the drug court team itself is not a diverse group of peo-
ple so obviously implicit bias is a real thing,” she says. “We 
are trying to make sure we don’t exacerbate the issue of 
discrimination in the criminal justice system but obviously 
sometimes best efforts don’t even work ...”
	 Stronger criticism has come from the medical commu-
nity — in a 2017 report called “Neither Justice Nor Treat-
ment,” Physicians for Human Rights called for the decrim-
inalization of all drug possession to move treatment out 
of the criminal justice system, arguing that the “criminal 

justice objectives of drug courts often overrule the medi-
cal needs of the patient in ways that threaten the rights and 
health of participants.”
	 Indeed, there is an inherent push and pull between the 
criminal justice system and the healthcare system even at 
the local level.
	 Clairmont describes it as a “clash of the titans” with 
two different views on the right approach to treatment.
	 “Both sides need to give a little,” she says.
	 However, some of the national criticism of drug courts 
was based on old practices of enforcing abstinence, which  
has changed since MAT was incorporated as a best practice 
at the national level six years ago. The quick adaptation of 
MAT illustrates the flexibility of the model.
	 “We were an abstinence-based program,” says Straf-
ford County Attorney Tom Velardi of county’s drug court. 
“We were wrong. We certainly reeducated ourselves.”
	 Meanwhile, the Merrimack team is still working on 
what a non-adversarial approach looks like in court.
	 Merrimack Assistant County Attorney Jacki Smith has 
experienced both sides of the equation — after serving as a 
public defender in Nashua’s drug court, she’s been working 
as a prosecutor in Merrimack’s drug court since 2017.
	 As a prosecutor, Smith said public safety is now “job 
one,” while her concern as a public defender was “people’s 
rights.” Either way, she thinks drug court works.
	 “The reality is if you’re pulling in the high risk/high 
need population, this is the hardest thing people are ever 
going to do,” she says. “It’s amazing to watch the transfor-
mation in people’s lives.”
	 Flinchbaugh has a different perspective.
	 “The [justice] system is very much built to be adver-
sarial,” she says. “In theory, the drug court is team-based 
…. [but] it’s a hard role for defense … We also really have 
to be worried about that individual and that individual’s 
rights.”
	 Flinchbaugh adds that what she might think is best for 
the client in terms of treatment doesn’t always fit the goals 
or confines of the program. 
	 “I’m not sure if it’s the best way to deal with addiction 
but it’s certainly better than a lengthy sentence,” she says.
	 Does it matter whether people struggling with addic-
tion get help inside or outside of the justice system?
	 From a medical perspective, Clairmont notes that en-
try into the treatment system via a courthouse, instead of 
a “doorway” in the state’s new hub and spoke system for 
treatment, can be challenging for patients.
	 “But in a lot of different ways it can be a relief,” she 
says of the opportunity to start recovery. “Motivation can 
be extrinsic. Having the teeth of the criminal justice system 
is a really important thing …”
	 Ruggles, who is now on the board of the Merrimack 
County Drug Court, believes that he needed to be closely 
monitored to succeed — and he’s adamant that even jail 
time was beneficial to his recovery.
	 “I truly think in order to get sober you need to be moni-
tored by somebody … for me, I needed to do jail time,” he 
says. “And the model they have works. I had to be ready 
and I had to make that commitment to want to change, to 
want to stop using, to want to better my life.”

Anna Berry is editor of publications at the Bar Association. 
(Disclosure: Berry’s spouse is a member of the steering 
committee for the Merrimack drug court.) This ongoing se-
ries, examining the overlap between the justice system and 
the state’s behavioral health crises, continues next month.

New Hampshire’s Drug Courts by County
*Data from 2017 & 2018 annual reports from the State of New Hampshire’s Drug Offender Program

Mediation and Arbitration

Blake Sutton
Mediating since 1987

Blake@bsuttonlaw.com
603-496-8605



www.nhbar.org	 18	 APRIL 17, 2019	 NEW HAMPSHIRE BAR NEWS

595-8000
12 COTTON ROAD, 

NASHUA, NH 03063
www.bhka.com

Litigation
Support Group

Litigation Services
Divorce Matters

Business 
Valuation Services

Lost Prof it/Wage Analysis
Accounting & Tax Services

MEMBER

AICPA, AICPA
TAX DIVISION

AICPA 
MANAGEMENT

CONSULTING

SERVICES

DIVISION

JULES J. BRAYMAN,CPA,CFE,CVA • RONALD J. HOULE,MST,CPA
PAUL F.  KEATING,CPA,CFE • ANTHONY W. ALBRIGHT, CPA•ABV
JEFFREY H. DITMAN, MST, CPA • MARK D. FERACO, CPA•ABV

GREGORY S. ZEREGA, CPA

Book Review

	 The NHBA would like to thank 
McLane Middleton for graciously 
hosting LawLine on March 13. Attor-
neys Patience Morrow, Gena Laval-
lee and Laura Dodge fielded 41 phone 
calls providing legal information and 
advice. There were multiple subject 
matters, such as employment and labor 
issues, tenant’s rights, property bound-
aries and family law. Michael Quinn 
and Denis Dillon also participated. We 
are very thankful for their participation 
in this public service.
	 Luckily, we have filled our vol-
unteer slots for the remainder of the 
year and are beginning to work on 

next year’s schedule. If you would like 
to get a group of colleagues together 
for two hours of fun hosting LawLine 
(always the second Wednesday of the 
month from 6 p.m. to 8 p.m.), please 
contact Yvonne Borghetti at ybor-
ghetti@nhbar.org. LawLine phone 
calls may be forwarded to any phone 
number so you can answer questions 
from the comfort of your own office. 
We will reimburse you for your take-
out dinner!
	 LawLine is a short, but extremely 
helpful program to people.  We are 
enormously grateful to all our volun-
teers, past and future. 

Bar Thanks McLane for Hosting LawLine
“A Life” Illuminates Supreme Court 

Justice Ginsburg’s Values
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WHERE GREAT THINGS HAPPEN

“Ruth Bader Ginsburg: A Life”
Jane Sherron DeHart
Deckle Edge; 2018
Hardcover; 752 pages

Reviewed by Rachel Harrington

	 I first saw this book while I was holi-
day shopping — a beautiful thick hard-
cover that called to the book nerd in me 
and insisted I bring it home. Its length 
at 500+ pages was slightly intimidating 
but also appealing, hinting at a treasure 
of insight into the person behind the icon 
of Ruth Bader Ginsburg.
	 I was partly correct. The author does 
give us many entertaining and human-
izing glimpses into Justice Ginsburg the 
person, from her childhood nickname 
of “Kiki” to her tendency towards reck-
less driving as an adult. She introduces 
us to the forces that shaped Ginsburg’s 
outlook on life and work, chief among 
these being her mother, who instilled in 
her the importance of achieving higher 
education and fighting for those with less 
power in society. Throughout the book 
we see these values reinforced by her 
Jewish heritage as she is inspired by the 
Hebrew mandates to “repair the world” 
and pursue justice.  
	 This book also brings to life the 
battle that Ginsburg faced against sex-
ism and anti-Semitism. It’s one thing to 
know that she was the second female jus-
tice and the first Jewish woman to sit on 
the U.S. Supreme Court. It’s another to 
hear her required to explain at a dinner 
for first year Harvard Law students why 
she was “taking a place that could have 
gone to a man.” Or to learn that during 
her first argument in front of the Supreme 
Court one of the justices felt it important 
to place a letter “J” next to her name to 
document that she was Jewish.   
	 While I was fascinated by these de-
tails, I found myself wishing for more 
insight into Ginsburg herself — her 
thoughts and emotions. The author clear-
ly did a tremendous amount of research 
including interviews with Ginsburg and 
her family. Yet there were times when the 
book felt less personal than I had hoped. 
The chapter where she meets and falls in 
love with her husband, for example, felt 
as if it were constructed from observa-

tions by those on 
the outside, rather 
than her own voice. 
I was left wonder-
ing if this was a 
stylistic choice by 
the author or the 
result of a subject 
who wasn’t com-
fortable expressing 
her feelings about 
the more intimate 

aspects of her personal life.
	 Ginsburg’s voice feels stronger as 
the book describes her crusade to bat-
tle discrimination through a strategic 
presentation of cases as an advocate in 
front of the Supreme Court and eventu-
ally her opinions as a justice. There is a 
tremendous amount of caselaw in these 
sections which, while interesting for 
Constitutional Law groupies like myself, 
might start to bore some readers. The 
author also includes “behind the scenes” 
glimpses of the negotiations between the 
justices on many key cases discussed, 
which gave a fascinating context to the 
written decisions.
	 I was well into Chapter 6 before I 
realized that there were over 100 pages 
of endnotes that provide the author’s 
sources and additional information for 
nearly every line in the book. Many of 
these are only worth a quick skim, but 
they do contain some gems that don’t ap-
pear in the main text, such as a descrip-
tion of Ginsburg’s special connection 
with Chief Justice Rehnquist.
	 Overall, I would definitely recom-
mend this book for someone who is not 
afraid of a dense read and is interested 
in a detailed history of Justice Gins-
burg and her jurisprudence. Although it 
didn’t give me the unfiltered look inside 
her mind that I was hoping for, I really 
did enjoy it and came away with a much 
deeper appreciation for her legal bril-
liance and dedication to equal rights.

Rachel Harrington is currently on sab-
batical after prosecuting for the Mer-
rimack County Attorney’s Office for 13 
years. She has her J.D. from Northeast-
ern University of Law in Boston, MA.
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Israel Piedra plays the trombone and is also a classically trained vocalist.

	 His mother is now retired but Piedra’s father still 
teaches high school Spanish in Milford, where Piedra 
grew up.
	 It was there, when he was a 17-year-old high school 
senior, that he decided he wanted to be a lawyer.
	 Piedra participated in a civics competition through 
the We the People program, sponsored nationally by the 
Center for Civic Education and administered locally by 
the New Hampshire Bar Association. 
	 “Sub-units of a team offer prepared remarks on a par-
ticular constitutional or legal or historical topic and are 
then asked questions about it by a panel of judges,” Piedra 
explains. “I hadn’t really been exposed to that kind of con-
stitutional history and constitutional politics and govern-
ment in my education.
	 “I just fell in love with the Constitution and law and 
reading about the law.”
	 His team won the state competition and went to com-
pete in the national contest, which only solidified Piedra’s 
determination to become a lawyer.
	 He went on to Bates College in Lewiston, Maine, 
where he had a double major in politics and music perfor-
mance. In addition to the trombone, he plays bass guitar 
and is a classically trained vocalist.
	 Then came Boston College Law School, where he 
was a member of the school’s national moot court teams 
and served as senior editor of the “Environmental Affairs 
Law Review.”
	 Soon after graduation, he joined Welts, White & Fon-
taine, where he focuses on miscellaneous civil litigation 
“with a good percentage of personal injury law.”
	 “I’m still a new lawyer so hopefully my greatest hits 
are yet to come,” he says of his career. “I have been fortu-
nate enough to argue before the New Hampshire Supreme 
Court on a few occasions, which was a highlight and an 
honor even though I’ve had mixed results.”
	 Another friend and fellow attorney who has known 
Piedra since they were both at Bates, predicts many “great-
est hits” ahead for him.
	 “The depth and breadth of his legal knowledge make 

him a top-flight issue spotter,” says 
James Dowling-Healey, who practices 
in West Hartford, Connecticut. “And he 
cares so much about his work product 
and enjoys what he does so much that 
he reads legal writing articles in his free 
time, so he drafts top-flight pleadings.”
	 Last year, Piedra mounted a success-
ful campaign to represent Hillsborough 
District 9, serving Manchester’s Ward 2, 
in the State House, supporting issues like 
Medicaid expansion, raising the mini-
mum wage and paid family leave.
	 “I wanted to be in the position where 
I could help people and effect change di-
rectly,” says Piedra, a Democrat. “We’re 
very lucky in New Hampshire to have 
the citizen legislature that we have. Ordi-
nary people like me can run and serve.”
	 But one aspect of that citizen legis-
lature has troubled him – which is why 
he co-sponsored a bill to establish a com-
mittee to study how working people can 
more readily serve in it.
	 “The median age in the House is 62,” he explains. “A 
lot of people there are retired because you make $100 (per 
year) and you sometimes have to be there two or three 
days a week for six months so it’s very difficult for the 
average working person to serve in our state government, 
which is not the way it should be, in my opinion.”
	 He says several younger representatives with families 
support the idea of making it easier to serve, “whether it’s 
using technology to telecommute or holding hearings at 
night or on weekends.”
	 The measure has passed the House and has moved on 
to the Senate for consideration.
	 “I think we all benefit from a more diverse viewpoint 
in the legislature, whether it’s a working person, a middle-
class person or a person of color, or it’s younger people 
with families,” Piedra adds. “We don’t have a lot of that in 
the House as it’s currently composed.”
	 Piedra, who lives with partner Caitlyn Boucher, 

spends time away from the office watching his beloved 
Boston sports teams and playing music. In addition to his 
work with the volunteer Windham Community Band, he 
has played bass with a pop/rock band at monthly gigs in 
Cambridge. The group is in the process of reorganizing 
after losing its lead singer.
	 “It’s a fun hobby, for sure,” he says of his musical 
sojourns. “It’s a good way to get your mind off things and 
it’s just fun. I just love making music.”
	 He also loves studying the way history and the law 
keep evolving.
	 “It’s helpful to understand that the law develops over 
time and that something that was the case in the 1800s is 
not necessarily the case currently,” Piedra says.
	 “Just the way history changes, the law changes.”

Kathy Ragsdale is a freelance writer based in Chester and 
a frequent contributor to Bar News.
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By Jim Reidy

	 Strict drug screening policies may not 
be keeping up with the times. That is because 
drug-testing policies, especially for marijua-
na use, are no longer in step with the changes 
to the law in several states, and the realities of 
today’s workforce.
	 Marijuana is still classified as an illegal 
substance under federal law, but state legis-
latures across the country continue to move 
toward legalizing it for medical and/or recre-
ational purposes. In New Hampshire, mari-
juana use has been legal for a few years for 
medical reasons but not yet for recreational 
purposes. The Governor has already stated 
that he is not in favor of any legislative ef-
forts to legalize the recreational use of mari-
juana. One cannabis advocate referred to 
New Hampshire as “an island of prohibition 
in a sea of legalization.” Perhaps that is be-
cause 33 states and the District of Columbia 
have legalized marijuana in one form or an-
other and close to home, Massachusetts, Ver-
mont and Maine (as well as all of Canada) 
have legalized recreational marijuana use. 
With these significant changes to state law 
and the difficulties many employers experi-

ence when trying to recruit, hire and retain 
qualified employees, some employers in this 
competitive labor market are rethinking their 
drug-testing policies.  
	 While some employers are making 
changes to their drug-testing policies on 
their own, others are doing so because of re-
quirements under state law.  Maine prohibits 

employers from testing for marijuana at the 
pre-employment stage and from discharg-
ing an employee for an initial positive drug 
test. In some states pre-employment tests for 
drugs are permitted, but only if the applicant 
is notified in advance. In other states where 
marijuana is legal, testing agencies have re-
ported a significant decline in drug testing of 

job applicants, especially for marijuana, even 
though positive results for such screens are at 
an all-time high. (No pun intended.)
	 Not only are the laws changing but pub-
lic opinion about marijuana has also changed.  
According to a Gallup survey, support in the 
U.S. for marijuana legalization was at a re-
cord high of 64 percent last fall. U.S. Depart-
ment of Labor Secretary Alexander Acosta, 
because of the changes to marijuana laws, 
has suggested employers should rethink drug 
testing for every job applicant. Even OSHA 
proposed a rule (now shelved) that if adopted 
would have done away with mandatory post-
accident drug tests.
	 Of course, such testing is still performed 
routinely — and appropriately — for work-
ers in safety-sensitive positions, both before 
and during employment. But otherwise, pre-
employment drug tests, at least for marijuana, 
may be going the way of other once-popular, 
but now largely obsolete, pre-hire screening 
methods.
	 Many employers simply don’t see a 
return on investment when they weigh the 
costs of random and pre-employment testing 

Marijuana and the Modern Workplace
To Test or Not to Test: When Will the Smoke Clear?

By Beth Deragon

	 In the last few years, more public at-
tention has highlighted the types of mental 
impairments and symptoms that are increas-
ingly prevalent across the United States. 43.8 
million adults experience mental illness in a 
given year, according to the National Alli-
ance on Mental Illness (NAMI, which pro-
vides this and other illuminating statistics on 
the prevalence of mental illness by diagnosis 
in “National Institute of Mental Health Sta-
tistics.” (www.nami.org/NAMI/media/NAMI-
Media/Infographics/GeneralMHFacts.pdf) 
	 Those numbers can be broken down by 
mental disorder: 18.1 percent (42 million) 
live with anxiety disorders (including panic, 
obsessive compulsive and post-traumatic 
stress disorders); 6.9 percent (16 million) 
live with major depression; 2.6 percent (6.1 
million) live with bipolar disorder; and 1.1 
percent (2.4 million) live with schizophrenia. 
In terms of treatment, nearly 60 percent of 
adults with a mental illness did not receive 

mental health treatment in the previous year. 
	 To put it in other terms, one in five adults 
experience a mental illness and nearly one 
in 25 (10 million) adults live with a serious 
mental illness. Given the relatively low treat-
ment percentage, it is reasonable to conclude 
that the percentage of adults experiencing 
mental health illness will increase in time, as 
more people seek treatment.
	 Mental health impairments are common 
and typically long-lasting and/or include pe-
riodic flareups. Employers can safely assume 
that their workforce includes individuals who 

have diagnosed and undiagnosed mental 
health impairments and treated and untreated 
mental health impairments. This panoply of 
scenarios presents challenges to employers, 
employees and health care providers. Given 
the prevalence of mental health impairments, 
employers are well advised to develop strat-
egies to assist employees who have mental 
health impairments (diagnosed or undiag-
nosed) that include the interactive process, 
assessing requested accommodations, and 
training supervisors as to their obligations 
under the Americans with Disabilities Act 

(ADA). 
	 The ADA protects an employee who has 
a mental impairment that substantially limits 
(without mitigating factors/medication) one 
or more major life activity. The protection 
extends to individuals who have a record of 
such an impairment or are regarded as having 
a mental impairment. The assessment as to 
whether there is a protected mental impair-
ment is made on an individualized basis and 
includes an analysis of the severity and length 
of time the impairment lasts. The term “ma-
jor life activity” in the context of mental im-
pairment includes the ability to interact with 
others (e.g., regular and severe hostility, so-
cial withdrawal and failure to communicate 
— not unfriendliness); the ability to concen-
trate (e.g., frequent distractions, being drawn 
to irrelevant sights, sounds, or thoughts, and 
mind going “blank” — not difficulty concen-
trating when tired); the ability to think, con-

Mental Health Issues in the Workplace — Ending the Stigma and Creating Strategies 

“Employers can safely assume that their workforce includes indi-
viduals who have diagnosed and undiagnosed mental health impair-
ments and treated and untreated mental health impairments. This 
panoply of scenarios presents challenges to employers, employees 

and health care providers.”
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By Erik Peters

	 If you were going to pick a blockbuster, 
controversial employment law issue that the 
courts and policymakers have managed to 
make clear as mud, whether Title VII prohib-
its employment discrimination based upon 
sexual orientation and gender identity would 
be at the top of your list.
	 However, just as the scene is set for the 
Supreme Court to decide another divisive, 
emotionally fraught social issue, recent legis-
lative events call into question whether it will 
get the opportunity to do so.
	 Title VII is, of course, Title VII of the 
Civil Rights Act of 1964, 29 U.S.C. § 2000e, 
et seq. Among other things, the statute pro-
hibits employment discrimination against 
“any individual ... because of such individu-
al’s ... sex.” 42 U.S.C. § 2000e-2(a)(1). 
	 Worth noting is that even in the absence 
of an explicit federal prohibition, many states 
(22 (including New Hampshire), plus the 
District of Columbia) and localities currently 
prohibit discrimination based upon sexual 
orientation and gender identity. Addition-
ally, sex or gender stereotyping (workplace 
discrimination based upon an employee not 
conforming to gender stereotypes, i.e. prede-
termined ideas of either masculinity or fem-
inity) is illegal under Title VII and has been 
since the Supreme Court decided Price Wa-
terhouse v. Hopkins (1989).
	 While clearly better than nothing, these 
piecemeal protections still fall short of a 

full federal prohibition on employment dis-
crimination based upon sexual orientation 
or gender identity. Unfortunately, as of now, 
currently, where you live determines whether 
this exists.
	 That may be about to change. Although 
according to a brief recently filed with the 
U.S. Supreme Court by the Department of 
Justice, “[u]ntil 2017, all eleven courts of ap-
peals to consider the question had concluded 
that Title VII does not apply to sexual-ori-
entation discrimination,” the Second and 
Seventh Circuits have now concluded that 
it does. Additionally, the Sixth Circuit ruled 
that Title VII protects employees from dis-
crimination on the basis of either their trans-
gender — or transitioning — status or their 
failure to conform to sex stereotypes. Con-
trast this with decisions from the Fifth and 
Eleventh Circuits holding that Title VII (still) 
doesn’t prohibit employment discrimination 
based on sexual orientation.
	 The Equal Employment Opportunity 
Commission and the Justice Department are 
similarly divided. The EEOC’s position is 
straightforward: it “interprets and enforces 
Title VII’s prohibition of sex discrimination 
as forbidding any employment discrimina-
tion based on gender identity or sexual orien-

tation. These protections apply regardless of 
any contrary state or local laws.” (Emphasis 
in original.) 
	 Consistent with this, the Commission 
has six separate web pages concerning sexual 
orientation or gender identity discrimination 
available as resources. One is entitled “Ex-
amples of Court Decisions Supporting Cov-
erage of LGBT-Related Discrimination Un-
der Title VII.” It includes cites to both Oncale 
v. Sundowner Offshore Servs., 523 U.S. 75, 
79-80 (1998) for the proposition that “Title 
VII prohibits ‘discriminat[ion] ... because of 
... sex.’ [This] ... must extend to [sex-based] 
discrimination of any kind that meets the 
statutory requirements,” and to Price Water-
house, referenced above.
	 By contrast, on October 4, 2017, then-
U.S. Attorney General Jeff Sessions issued 
a memorandum stating that “Title VII’s pro-
hibition on sex discrimination encompasses 
discrimination between men and women but 
does not encompass discrimination based on 
gender identity per se,” and “Title VII is not 
properly construed to proscribe employment 
practices (such as sex-specific bathrooms) 
that take account of the sex of employees but 
do not impose different burdens on similarly 
situated members of each sex.”

	 The Department of Justice recently reit-
erated this petition, filing a brief in conjunc-
tion with its request that the Court hold the 
Petition for Writ of Certiorari filed in R.G. 
& G.R. Harris Funeral Homes Inc. v. EEOC. 
In its brief, the DOJ stated that “the court of 
appeals misread the statute and this Court’s 
decisions in concluding that Title VII encom-
passes discrimination on the basis of gender 
identity” and that Title VII “does not apply to 
discrimination against an individual based on 
his or her gender identity.”
	 Currently, in addition to the Petition in 
R.G, also pending are Petitions for Writs of 
Cert. in two Title VII cases involving em-
ployment discrimination based upon sexual 
orientation — Zarda v. Altitude Express, Inc., 
and Bostock v. Clayton County.
	 So, are we on the verge of another block-
buster, we interrupt our regularly scheduled 
programming-type Supreme Court decision? 
Another Obergefell v. Hodges, in which the 
Court held that the fundamental right to mar-
ry is guaranteed to same-sex couples by the 
Fourteenth Amendment to the Constitution? 
Maybe something along the lines of National 
Federation of Independent Business v. Sebel-
ius, in which the Court upheld Obamacare?
	 Unfortunately, politics may intervene to 
deny SCOTUS watchers this thrill.
	 On March 13, 2019, both the House and 
Senate reintroduced The Equality Act, legis-
lation that would explicitly amend Title VII 

Will the Supreme Court Make LGBTQ & Transgender Discrimination at Work Unlawful?
(And Will It Even Get the Chance?)

“[J]ust as the scene is set for the Supreme Court to decide another 
divisive, emotionally fraught social issue, recent legislative events call 

into question whether it will get the opportunity to do so.”
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By Jennifer Eber

	 There are at least two million domes-
tic workers in the United States. Domestic 
workers are generally those who work with-
in the employer’s household. Due to the in-
creased demand for home care for persons 
of all ages, from the young to the old, the 
number of domestic workers is predicted to 
increase in the coming years. 
	 Domestic workers have been organiz-
ing and focusing on building the rights and 
protections in the employment laws related 
to this growing sector of workers. The Na-
tional Domestic Workers Alliance, a net-
work of activist groups across the country, 
was formed in 2007 and is seeking to pass 
laws at both the state and federal level to 
afford domestic workers the protections al-
ready afforded to many other employment 
sectors. 
	 The federal and New Hampshire laws 
addressing the rights and protections of 
domestic workers are difficult to navigate 
and offer differing definitions of a “do-
mestic worker.” In addition, a recent New 
York Times article (“Out of the Shadows” 
by Lauren Hilgers, February 21, 2019) stat-
ed that only around 5 percent of domestic 
workers in the United Stated are “paid on 
the books.” Additional layers of complexity 
are that many domestic workers are unfa-
miliar with their rights and English may not 
be their native language. 
	 With regard to federal law, one of the 
most important protections to workers is the 
Fair Labor Standards Act (FLSA), passed 

in 1938, that provides minimum wage and 
overtime protections. It was not until 1974 
that Congress extended the FLSA to cover 
“domestic service” workers who were gen-
erally defined to be employees perform-
ing household services in a private home. 
The FLSA provides these domestic service 
workers with the protections of both over-
time pay and minimum wage. “Domestic 
service employment” means services of a 
“household nature” performed in or about 
a private home. 29 CFR 552.3. It includes 
an illustrative list of “companions, babysit-
ters, cooks, waiters, butlers, valets, maids, 
housekeepers, nannies, nurses, janitors, 
laundresses, caretakers, handymen, garden-
ers, home health aides, personal care aides, 
and chauffeurs of automobiles for family 
use.” Id. 
	 Thus, the FLSA provides a broad defi-
nition of workers with wage protection. The 

FLSA, however, excludes from coverage of 
minimum wage protections those employ-
ees providing casual babysitting services 
and domestic service workers employed to 
provide “companionship services” to elder-
ly, ill, injured, or disabled persons. 29 CFR 
552.4, 552.5 and 552.6. In addition, live-in 
domestic service workers may be exempt 
from overtime pay requirements if they 
reside in the employer’s premises “perma-
nently” or for “extended periods of time.”
	 On January 1, 2015, new FLSA regula-
tions went into effect that allow many direct 
care workers, such as nursing assistants, 
home health aides, personal care aides, and 
other caregivers to receive minimum wage 
and overtime protections.  More informa-
tion can be found on www.dol.gov/whd/
homecare.
	 Title VII of the Civil Rights Act of 
1964, which prohibits employers from dis-

criminating against workers on the basis of 
protected classes, including race and gen-
der, often does not apply to domestic work-
ers. While there is no direct exclusion for 
domestic workers under Title VII, most do-
mestic workers are employed by private em-
ployers with less than 15 workers. Title VII 
protections apply only to employers with 
15 or more employees. It is estimated that 
more than 12 million United States work-
ers, or about 10 percent of the workforce, 
worked for employers with fewer than 10 
employees in 2017 and a vast majority of 
these workers are housekeepers, nannies, 
home health care aides, and other domestic 
service workers.
	 In New Hampshire, under RSA 279, 
employees engaged in household labor and 
domestic labor are exempt from the mini-
mum wage law requirements. RSA 279:21, 
I. Under N.H. Department of Labor regula-
tions, domestic labor is defined either as
	 (1) work performed in a private resi-
dence of the employer where employees are 
not employed by an employer or agency 
other than the family using services, “which 
includes but is not limited to, caregivers or 
companions for babies, children or persons 
who are not physically or mentally infirm or 
the aged, as well as housekeeping, garden-
ing, and handy person work; or 
	 (2) live in companionship services, 
which provide fellowship, care and protec-
tion for a person who, because of advanced 
age or physical or mental infirmity cannot 

Domestic Workers: What are Their Rights?
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By Kirk Charles Simoneau

	 They sat in your office, tearfully finish-
ing off your last box of tissues — your new 
client and his wife. He’d been sitting at a 
stoplight, when a truck smashed into his car, 
totaling both vehicles, and hurting, badly, 
him. Your new client isn’t going to be work-
ing for a while; the doctor’s note he handed 
you says he needs to stay home for at least 
the next week, maybe more. He asks if he’s 
going to get fired. His wife wants to know 
how they will pay the mortgage.  And then, 
of course, come more tears. What are you 
going to tell them?
	 Many personal injury lawyers assume 
the most obvious employment protections, 
the FMLA and the ADA, will protect their 
clients and leave it at that. The truth is, 
there’s no guarantee either of those statutes 
will do much.

The Family and Medical Leave Act
	 While many people have heard of the 
FMLA, few have read the fine print and, 
mistakenly, believe it applies to all employ-
ers. It doesn’t. In order for your client to get 
12 weeks of unpaid time off to recover from 
an injury or care for a hurt family member, 
his employer must employ at least 50 peo-
ple (within a 75-mile radius of the client’s 
worksite) and your client must have worked 
at least 1,250 hours in the 12 months prior 
to applying for FMLA leave. That’s about 7 
months of full-time, 40-hour-a week-work.  
	 If your client’s employer qualifies, 
make sure your client understands the leave 

will be unpaid but group health insurance 
stays in full force. If your client normally 
contributed to the premiums, he will still 
have to pay his share. Your client should 
also understand that when he returns, it 
might not be to the same job, but it must be 
an equivalent one in terms of pay, benefits, 
location, schedule and other previous condi-
tions of employment. If your client returns 
with time left on his leave and needs to 
leave work for medical appointments, that 
time will normally be deducted from the 12 
weeks.
	 There’s a pretty good chance, though, 
that your client’s employer isn’t going to 
be required to follow the FMLA. Accord-
ing to the U.S. Census Bureau, 89 percent 
of businesses in America have 20 or fewer 
employees. If your client works for one of 
those small businesses, the FMLA does not 
apply. If he’s a new employee, it doesn’t ap-
ply. If he’s a part-time employee, it doesn’t 
apply. So, what’s an injured client to do?

The Americans with Disabilities Act 
Amendments Act

	 Depending on the severity and nature 
of the injury, you can turn to the ADA, but, 
remember, it only applies to businesses with 
at least 15 employees. If the employer is still 
too small, look to state resources like the 
Human Rights Commission and our anti-
discrimination statute, RSA 354-A, which 
applies to employers with 6 or more em-
ployees. What qualifies as a disability has 
changed quite a bit in recent years, so ask an 
expert, but if your client can return to work 
and perform the essential functions of his 
job with a reasonable accommodation, one 
of these laws might work. So, ask, would 
some accommodation make the return to 
work possible? Could something as simple 
as letting an employee sit on a stool rather 
than stand make a difference? If the em-
ployer pushes back, let them know Section 
44 of the IRS Code allows for a tax credit of 
up to $5,000 and that 57 percent of accom-
modations cost nothing and the rest seldom 
cost more than $500. Lastly, on this, leave, 
such as for surgery, can constitute a reason-
able accommodation.  

Where There’s a Will (to Fire You), 

There’s a Way
	 But, as we all know, New Hampshire is 
an “at will” employment state. This means, 
at its most basic, absent an employment 
contract, any employee can be fired or quit 
for any reason or no reason, with or without 
cause, except for reasons motived by bad 
faith, malice or retaliation and contrary to 
public policy. Porter v. City of Manchester, 
151 N.H. 30, 38, 849 A.2d 103, 114 (2004). 
As we all also know, an employer need not 
take on an undue financial hardship to save 
an injured employee’s job. In other words, 
an employer probably isn’t doing anything 
illegal by letting an injured employee go if 
he needs the work to get done.  

Let’s Go A Little Off Topic
	 If many employment safeguards don’t 
apply to the average employer, what’s a 
personal injury lawyer to do? The good 
news is, there are other ways to replace 
lost income. First, unemployment is some-
times available; you should look at RSA 
282-A:32I and Emp. 503.08, but it isn’t 
easy. Many, even small employers, have 
short- and long-term disability coverage as 
a benefit. Ask for a copy of your client’s em-
ployee manual and benefit package. Some 
mortgage and automobile policies include 
disability coverage, so look at those.  These 
coverages may be limited to, for example, 
covering just the mortgage, but others are 
more expansive. There’s also SSDI but, of 

“Many personal injury lawyers assume the most obvious employ-
ment protections, the FMLA and the ADA, will protect their clients 
and leave it at that. The truth is, there’s no guarantee either of 

those statutes will do much.”
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JENNESS continued on page 32

By Anne Jenness

	 Many attorneys and employers know 
that bad investigations can do a lot of harm. 
Overbroad investigations can unnecessarily 
set off rumors and needlessly aggravate ten-
sions between employees, without provid-
ing resolution of conflicts. Investigations 
that are too narrow can fail to detect serious 
problems or areas of liability. If an investi-
gation is so bad that it appears pretextual, 
the methodology or conduct of the investi-
gation could be used as evidence to rebut the 
employer’s defense that an adverse employ-
ment action occurred for non-discriminato-
ry reasons (under McDonnell-Douglass). 
	 A poorly performed investigation could 
even support charges that the employer re-
taliated against an employee for protected 
activity.
	 Due to the nature of litigation, many 
stakeholders never hear much about how to 
conduct good investigations. Nonetheless, 
properly-conducted investigations have a 
range of benefits, including  providing an 
employer with protection under Faragher-
Ellerth, an affirmative defense available if 
the employer took reasonable steps to pre-
vent and promptly correct harassment. 
	 Of course no approach to workplace 
investigations is right in every case. Inves-
tigations require professional judgement, 
careful analysis, and a flexible approach. 
However, the following signposts can help 
attorneys who advise employers, and those 
who conduct investigations themselves, 
help to ensure that investigations meet the 

Equal Employment Opportunity Com-
mission’s (EEOC) gold standard of being 
prompt, impartial, and thorough.

Prompt
	 At the outset, an employer must decide 
whether to investigate and, if an investiga-
tion is warranted, begin that investigation 
promptly. The EEOC’s Enforcement Guid-
ance puts it this way: “[a]s soon as manage-
ment learns about alleged harassment, it 
should determine whether a detailed fact-
finding investigation is necessary.” The 
Guidance further recommends that “[i]f a 
fact-finding investigation is necessary, it 
should be launched immediately.” Begin-
ning an investigation promptly ameliorates a 
range of problems, as, over time, witnesses’ 
memories may fade or change, documents 
and other physical evidence may be lost or 
destroyed, and witnesses may become more 
difficult to contact. Even in cases where 
no potentially illegal activity is alleged or 
found, a prompt investigation can curtail 
or prevent behavior that, if repeated, could 
lead to harassment or discrimination.  
	 Once an investigation begins, the 
investigator(s) must make time to proceed 

without undue delay, while balancing issues 
of witness availability and other strategic 
considerations. Firm guidance on the proper 
timespan for any particular investigation is 
difficult, though at least one administrative 
agency outside of New Hampshire has of-
fered some guidance. California’s Depart-
ment of Fair Employment and Housing 
(DFEH) (roughly equivalent in some func-
tions to New Hampshire’s Commission for 
Human Rights) suggests, in its Workplace 
Harassment Prevention Guide for Califor-
nia Employers, that “[i]f the allegation is not 
urgent, many companies make it a point to 
contact the complaining party within a day 
or two and strive to finish the investigation 
in a few weeks (although that depends on 
several factors, including the availability of 
witnesses).” 

Impartial
	 An investigation is most valuable when 
all involved employees have a reasonable 
opportunity to feel heard and understood as 
part of a neutral process. As such, an em-
ployer must choose an investigator who is 
impartial and will be perceived as impartial. 
For some types of workplace concerns, an 

Going for the Gold (Standard) in Workplace Investigations

“An investigation is most valuable when all involved employees have a 
reasonable opportunity to feel heard and understood as part of a neutral 

process. As such, an employer must choose an investigator who is impartial 
and will be perceived as impartial.”

experienced Human Resources Manager 
or similar professional may be an appro-
priate choice of investigator. When more 
serious concerns are at issue, particularly 
in situations where the complainant has al-
leged facts that could support a charge of 
harassment, discrimination, or retaliation, 
an employer should consider using expe-
rienced outside counsel to perform the in-
vestigation. Regardless of the investigator’s 
professional title, it is important to consider 
the investigator’s knowledge, training, ex-
perience, and any potential for bias that the 
investigator may possess. This includes any 
potential for bias that may arise if an inter-
nal investigator must make a conclusion 
that could negatively affect a coworker. As 
the DFEH Workplace Harassment Preven-
tion Guide suggests, this could be a particu-
lar problem if the investigator is friendly or 
works closely with the complainant or re-
spondent, or occupies a position at a lower 
organizational level than the complainant or 
respondent.
	 Even in cases where the investigator 
has appropriate training and the institutional 
support to make challenging decisions, the 
employer should consider the possibil-
ity that the investigator may be perceived 
as working on behalf of the employer to 
achieve a particular outcome. The 1st Cir-
cuit recently addressed this issue in Thomas 
v. Harrington. 909 F.3d 483 (1st Cir. 2018). 
In that case, the complainant, a terminated 
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By Nancy Richards-Stower

	 In an article published in the Febru-
ary 20, 2019 NH Bar News, I discussed the 
poorly drafted provision in the “Tax Cuts 
and Jobs Act of 2017,” Section 162(q) to 
the Internal Revenue Code. That provision 
takes away the business tax deductions for 
payments made to settle sexual harassment 
claims when the settlement agreement con-
tains confidentiality provisions, to wit:
§ 162(q) to the Internal Revenue Code 
“(q) PAYMENTS RELATED TO SEXUAL 
HARASSMENT AND SEXUAL ABUSE. 
No deduction shall be allowed under this 
chapter for-
(1) any settlement or payment related to 
sexual harassment or sexual abuse if such 
settlement or payment is subject to a nondis-
closure agreement, or
(2) attorney’s fees related to such a settle-
ment or payment.” (emphasis added)
	 The provision was inserted into the tax 
code as the result of U.S. Senator Menendez’ 
(N.J.) desire to punish corporate employers 
that required confidentiality/non-disclosure 
provisions (NDAs) because secret settle-
ments allowed serial rapists and harassers to 
repeat their crimes without any public sham-
ing — or warnings to future victims.
	 Media reports surrounding the “Me, 
Too” stories about rich and famous serial 
sexual harassers were plentiful and shock-
ing. Because most sexual harassment victims 
prefer to avoid public trials, their private 
settlement agreements were easy prey for un-
wanted NDAs.

	 A big problem arose, however, because 
of the wording of Section 162(q). It failed to 
specify that the non-deductibility of attorney 
fee payments was meant only for the cor-
porations employing the harassers, and not 
also the victims of the harassment. (Sexual 
harassment victims have been able to deduct 
their attorney fees for settlements and judg-
ments since the American Jobs Creation Act 
of 2004, along with a wide array of other em-
ployment and civil rights claimants.)
	 Settlement agreements entered into 
during 2018 were the test cases for how the 
IRS would interpret the law. Tax advisors 
warned: be careful. Assume the law reads 
as it was written. As a result, plaintiffs lost 
out on potential settlements when (usually 
insured) employers required NDAs. The dif-
ference in paying taxes on 100 percent of a 
settlement and, in a typical 1/3 attorney fee 
contract, paying taxes on 66 percent of the 
settlement was significant.

The IRS to the Rescue? Yes, Really!
	 In a quiet press release issued on Feb-
ruary 28, 2019 (https://www.irs.gov/news-
room/section-162q-faq), the IRS weighed 

in and the news was good for victims who 
had signed settlement agreements with 
NDAs since December 2017. It reads simply:
Section 162(q) FAQ Question: 
Does section 162(q) preclude me from de-
ducting my attorney’s fees related to the 
settlement of my sexual harassment claim if 
the settlement is subject to a nondisclosure 
agreement?  
Answer: 
No, recipients of settlements or payments re-
lated to sexual harassment or sexual abuse, 
whose settlement or payment is subject to a 
nondisclosure agreement, are not precluded 
by section 162(q) from deducting attorney’s 
fees related to the settlement or payment, if 
otherwise deductible. See Publication 525, 
Taxable and Nontaxable Income, for addi-
tional information on when all or a portion of 
attorney’s fees may be deductible. (Emphasis 
added)
	 The bottom line: the benefits of the 2004 
tax provision remain for employee sexual 
harassment victims. They may sign settle-
ment agreements containing NDA’s and still 
be able to deduct attorney fees they paid to 
resolve the case.   

But NDAs are Still Burdensome 
for Victims

	 This IRS FAQ does not change what 
most plaintiffs’ advocates consider to be a 
more important reason to refuse NDAs in 
sexual harassment settlement agreements: 
the burdens such promises of secrecy cre-
ate for the psychological healing of victims. 
Women (and the victims are usually women) 
heal by sharing their stories with each other. 
I advise clients to not sign NDA-laden agree-
ments because they will break them. They 
will be at an event, or meeting, or party, or at 
a bar and another woman will share her “Me, 
Too” story. For a client who has experienced 
her own workplace rape or other harassment, 
being gagged and unable to join in the dis-
cussion can be devastating. They feel their 
“gagging” is keeping them from healing and, 
keeping them from helping others to heal. Do 
sexual harassment victims really want to live 
with a “payback the settlement funds” provi-
sion looming over their conversations for the 
rest of their lives? No!
	 Is it ethical to advise a client to sign an 
agreement with an NDA because “no one 
will ever find out if you talk about it with oth-
ers.” No! (and, in this day and age of social 
media, it is very possible someone will find 
out, especially if they are looking, includ-
ing for revenge.) It is axiomatic, that while 
totally undeserved, many sexual harassment 
victims feel shame and embarrassment. Ren-
dering their stories “secret” only compounds 

“Me, Too” Taxed Too? Answer: NO!

STOWER continued on page 30

Nancy Richards-Stower presented at the NHBA’s Annual Labor & Em-
ployment Law CLE April 11. If you missed the live program, you can still 

attend the Video Replay on May 2.
 See the CLE section on page 43 for more info.
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By Rachel Adams Ladeau

	 Imagine a company that is facing sig-
nificant financial pressures. The company 
ultimately decides to preserve capital by 
cutting back on bonuses and wage increas-
es. Following this decision, discontent at 
the company rises sharply. Employee mo-
rale is low, and a petition of protest begins 
circulating.
	 Concerned, the company’s president 
meets with supervisors and employees. 
Based on the responses, the president has 
the idea of repairing corporate-employee 
relations by involving the employees in 
coming up with solutions. The company 
distills the employees’ concerns into cat-
egories, and posts sign-up sheets for em-
ployee “Action Committees” — one for 
each category of concern. The Committees 
are encouraged to talk to other employees, 
as well as amongst themselves, and asked 
to formulate proposals for the company’s 
management. The company provides con-
ference rooms and other materials, and 
pays the employees for the time they spend 
on committee matters. The company’s 
hope is that this course of action will en-
able employees to feel heard, and give the 
company the benefit of thoughtful, rela-
tively consensus-based proposals on the 
matters that concern its employees the 
most.
	 A charge is then filed with the Na-
tional Labor Relations Board (Board). The 
Board finds that the above actions violated 
the National Labor Relations Act (NLRA), 

and orders the company to disestablish the 
action committees, cease and desist from 
its actions, and comply with a 60-day no-
tice-posting obligation.

What Went Wrong?
	 The above tracks the fact pattern from 
a real-life unfair labor practice charge. 
In Electromation, Inc., 309 NLRB 990 
(1992), the Board found the above ac-
tions amounted to unlawful assistance and 
domination of a labor organization by the 

company-employer, in violation of Section 
8(a)(2) the NLRA.
	 First, the Board found that the action 
committees constituted statutory “labor or-
ganizations” under the NLRA. Under the 
NLRA, a “labor organization” is defined 
as:
	 [A]ny organization of any kind, or any 
agency or employee representation com-
mittee or plan, in which employees partici-
pate and which exists for the purpose, in 
whole or in part, of dealing with employ-

ers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, 
or conditions of work.
	 The action committees were held to 
easily satisfy this criteria. The main pur-
pose of the committees, the Board found, 
was to “address employees’ disaffection 
concerning conditions of employment 
through the creation of a bilateral process 
involving employees and management in 
order to reach bilateral solutions on the ba-
sis of employee-initiated proposals.” This, 
the Board held, amounted to “dealing” 
with the employer on working conditions. 
In addition, the Board held that the action 
committee served in a “representational” 
capacity because the company contemplat-
ed that the committee members would get 
ideas from their coworkers and formulate 
solutions that would “satisfy employees as 
a whole.” 
	 Next, the Board found that there was 
“no doubt” the company had dominated 
the action committees in violation of Sec-
tion 8(a)(2). The Board reasoned that the 
company had come up with the idea to 
create the committees; established the pur-
pose and goals of each committee; defined 
and limited the subject matter to be cov-
ered by each committee; and established 
criteria for each committee’s membership. 
In addition, the company had allowed the 
employees to carry out committee activi-
ties on paid time and within the specific 
structure that the company itself had cre-

Employee Action Committees: A Trap For The Unwary
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those feelings. The adage, “The truth shall 
make you free,” (whether or not Biblically-
based), became an adage for a reason.  
	 More practically, neither employers, 
nor perpetrators, have much reason to publi-
cize sexual harassment settlements, so while 
some victims prefer to keep the allegations 
and settlement terms confidential, the lack of 
an NDA neither requires, nor urges they pub-
licize. I advise my clients that the intentional 
publication of a victim’s sexual harassment 
settlement by one other than the victim, her-
self, can form the bases for claims of retali-
ation and/or privacy violations; and, experi-
enced counsel for employers similarly advise 
their clients.  
	 To recap: Thanks to the recent IRS 
FAQ, there is no longer any threatened tax 
disadvantage to victims of sexual harassment 
whose settlement agreements contain NDAs. 
(Thus, there is no need for Senator Menendez 
to reintroduce his May 2018 “fix it” bill, the 
“Repeal the Trump Tax Hike on Victims of 
Sexual Harassment Act of 2018.”) But, since 
December 2017, there remains a tax disad-
vantage to (uninsured) employers whose sex-
ual harassment settlement agreements con-
tain NDAs.  Payments the employers make 
to the victims, and payments the employers 
make to their defense counsel, are no longer 
deductible as business expenses. 

Nancy Richards-Stower is a plaintiffs’ em-
ployment law attorney with an office in Mer-
rimack, N.H.
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against the results. Some complain that ran-
dom screening hurts morale, and may prompt 
qualified applicants to look elsewhere for 
work.  Employers can still test employees 
post-accident or based on reasonable sus-
picion. While there is no widely acceptable 
standard to determine if someone is impaired 
because of marijuana use, the presence in an 
employee’s system can still be good reason 
to terminate that person’s employment, es-
pecially if he or she is working in a safety-
sensitive position.  
	 Employers can and should still prohibit 
the use, possession or distribution of mari-
juana at the workplace, as well as prohibit 
employees from being under the influence 
while at work.
	 While the legalization of recreational 
marijuana in New Hampshire may still be 
down the road, employers in the Granite 
State are already dealing with employees 
who seek the use of marijuana for medical 
purposes. In a recent case, the New Hamp-
shire Supreme Court ruled that a Workers 
Compensation Appeals Board erred when it 
determined that workers’ compensation in-
surance can’t reimburse an employee for the 
cost of medical marijuana and denied reim-
bursement because marijuana is still illegal 
under federal law. 
	 Employers have also asked if they are 
required to accommodate marijuana use as a 
reasonable accommodation under disability 
law. Courts and the U.S. Equal Employment 
Opportunity Commission have consistently 
held that employers are not required to per-

mit medical marijuana use as a reasonable 
accommodation under the Americans with 
Disabilities Act. That was the same posi-
tion courts had taken under state law even in 
states where marijuana use was legal. How-
ever, over the last two years there have been 
cases in Rhode Island and Massachusetts 
where courts have held that the use of medi-
cal marijuana may be a reasonable accom-
modation for disabled employees under state 
disability law.  
	 Again, with a majority of states legaliz-
ing marijuana use in one form or another, for 
all of the reasons stated above and with no 
scientific or legal standard to determine cur-
rent impairment instead of just evidence of 
marijuana use at some point, more employers 
are dropping marijuana testing from the pre-
hire screening for many positions. That said, 
given that marijuana is still an illegal narcotic 
under federal law and there are still potential 
liability concerns if an employer is aware of 
an applicant or employee’s off-duty use of 
marijuana, pot may be the 2019 version of 
“Don’t ask, don’t’ tell.”  
	 In short, with the relaxing of state mari-
juana laws, the changes in public attitudes 
towards marijuana use, legal challenges and 
labor market issues, drug testing, especially 
for marijuana, is declining — and, over time, 
screening for pot could go, yes, up in smoke. 
Queue up the Grateful Dead music — this re-
ally isn’t your parents’ workplace.
	
Jim Reidy, is a management employment 
lawyer and Chair of Sheehan Phinney’s La-
bor and Employment Practice Group. He 
presented at the NHBA’s Annual Labor & 
Employment Law CLE April 11.

to outlaw employment discrimination based 
on sexual orientation and gender identity. 
In addition to the House and Senate mem-
bers who sponsored and cosponsored it, in 
a strong show of political force, the bill has 
104 corporate cosponsors, including heavy-
weights like Amazon, Apple, Bank of Amer-
ica, Coca-Cola, Facebook, and Microsoft.
	 Hearings on The Equality Act are ex-
pected soon and if the House of Representa-
tives votes on it later this summer (the bill’s 
fate in the U.S. Senate is less clear), its pas-
sage may coincide with the 50th anniversary 
of the Stonewall Riots in Greenwich Village, 
New York that many credit with kickstarting 
the fight for LGBTQ rights in the U.S. 
	 Chief Justice John Roberts may be many 
things, but he is no dummy. Would it surprise 
anyone if he slow plays the Court’s proceed-
ings in Zarda, Bostick and R.G. to see which 
way the political winds are blowing? (And to 
buy time to see if the Court even has to get 
involved in the issue.)
	 A not-so bold-prediction: for better or 
worse, by this point next year (if not sooner), 
we’ll have a better idea of whether Title VII 
prohibits employment discrimination based 
upon sexual orientation and gender identity 
— whether it comes from the Court or from 
Congress.

Erik Peters is an attorney specializing in em-
ployment law and personal injury litigation, 
who also mediates cases in these areas. He 
can be reached at Erik@epeterslaw.com or 
at www.epeterslaw.com. 

y Reidy from page 20 y Peters from page 21 y Stower from page 27
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centrate or speak. It is important to note that 
traits/behaviors are not always related to or a 
manifestation of a mental impairment (e.g., 
feeling stress, irritability, chronic lateness or 
poor judgment). 
	 In the most straightforward mental im-
pairment situation, the employee with a re-
currence of major depression would tell his 
employer that he is having a recurrence of 
major depression and might ask to be taken 
off a major stressful project until his medica-
tion stabilizes. In that instance, the employer 
could ask the employee to provide certifica-
tion from his treating physician that he has 
that mental impairment, that the requested 
accommodation will enable the employee 
to perform the essential functions of his job 
(physician should have a list of the essential 
function of the position), and the estimated 
length of time of the proposed accommoda-
tion. 
	 This process of discussing possible rea-
sonable accommodations is called the “in-
teractive process” and is required under the 
ADA, in these circumstances. The employer 
makes the ultimate decision, based on infor-
mation gained during the interactive process, 
whether it can provide the requested accom-
modation or some other reasonable accom-
modation. 
	 Reasonable accommodations take many 
different forms depending on the mental dis-
ability, the limitations the employee is expe-
riencing, and how it affects the employee’s 
ability to do certain tasks. For example, rea-
sonable accommodations for anxiety could 

include use of white noise ear phones, at-
tending meetings remotely, working from 
home part- or full-time, time off for medica-
tion adjustment, and/or change in manage-
ment style of the supervisor. 
	 If there is no effective accommoda-
tion or all other accommodations would be 
an undue hardship to the employer, then the 
employee could be reassigned to a vacant 
position with same pay, benefits, status, etc. 
If there is no vacant position, then he or she 
could be reassigned to a vacant lower posi-
tion. If there is no vacant lower position, then 
there is no duty to reassign. Employers must 
proceed with caution prior to making any job 
decisions that could be construed as retalia-
tory — especially given that many accom-
modations for mental impairments do not 
cause an undue hardship.
	 The more challenging scenario occurs 
when an employee is exhibiting symptoms 
of a mental impairment and her job perfor-
mance is deteriorating, but she has not dis-
closed the mental impairment. In that situa-
tion, the employer must take care to address 
the performance issues, but not treat the em-
ployee as if she has a mental impairment. The 
suggested course of action is to meet with 
the employee and discuss the performance 
issues and ask if the company can help her 
to improve. If the employee insists that she is 
fine and requires no assistance, the employer 
must treat her like any other employee or risk 
running afoul of regarding her as disabled in 
violation of the ADA. 
	 One limited defense to terminating an 
employee on the basis of disability is if the 
employer believes the employee poses a 
direct threat to herself or others. The ADA 

defines direct threat as a significant risk of 
substantial harm. For example, an employee 
with uncontrolled epilepsy and frequent sei-
zures who operates a saw will likely be un-
able to do so safely. However, even in the 
case of attempted suicide where the employ-
ee wants to return to work, the direct threat 
analysis must be based on the employee’s 
ability to do her job when she returns to work 
and include medical opinions substantiating 
the same. 
	 Mental health impairments are present in 
your workplace and your clients’ workplaces 
now and will continue to be. The greater de-
gree to which employers de-stigmatize men-
tal health disorders, the more comfortable 
employees might be in coming forward. Re-
gardless, with increased public conversation 
about mental health impairments, employers 
must be prepared for the conversation and 
ensure that supervisors on the front lines are 
acting in compliance with the ADA. 

Beth A. Deragon is Of Counsel at the law 
firm of Pastori | Krans. She focuses her prac-
tice on counseling and training businesses on 
sound employment practices, and defending 
businesses in employment litigation before 
state and federal courts and administrative 
agencies. Deragon authored the NH chapter 
of: “Employment at Will: A State-by-State 
Survey (First & Second Editions),” ABA 
Section of Labor and Employment Law, 
Bloomberg BNA, 2017. She is Chair of the 
NH Department of Labor Civil Penalty Ap-
peals Board, the NH Bar Association Labor 
and Employment Section and the NH Bar As-
sociation Gender Equality Committee.

course, this will be an admission that your 
client can’t work so a return to the job is un-
likely as they would have to be, or expected 
to be, disabled for at least a year to qualify 
and that’s more than 12 weeks.

Summing It All Up
	 If you suspect your client is going to 
miss significant time from work, get infor-
mation about more than just the car crash. 
Ask about their job. How long has he or 
she been there?  How many employees are 
there? Ask a host of questions to understand 
the whole situation.  Read the employee 
manual and all insurance policies. Call the 
mortgage company.
	 Your client should alert their employ-
er right away. They should ask how many 
sick and personal days they have available. 
Many employers make employees use these 
up first.
	 The good news is that, in this economy, 
good employees are hard to come by.  There 
are more jobs available than people to fill 
them. So, if your client is a decent employ-
ee, his boss may be willing to work with 
him. Bosses are just people and do under-
stand that life happens, and people get hurt. 
This can be very reassuring to a client who 
doesn’t yet know how long may be needed 
for recovery.  

Kirk Simoneau is the managing partner of 
Nixon, Vogelman, Slawsky & Simoneau in 
Manchester.  He has a state-wide personal 
injury and employment trial practice.

y Deragon from page 20 y Simoneau from page 23
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care for his or her own needs” regardless of 
the employer/agency’s relation to the person 
using the services subject to the following 
limitations: (a) the services include house-
hold work (not to exceed 20 percent of total 
weekly hours worked), and (b) the services 
do not involve care that is normally per-
formed by specially trained personnel, such 
as licensed nurses. NH Lab. 802.04. House-
hold labor is not defined in the regulations.
	 Under RSA 354-A, the state law which 
prohibits discrimination in the workplace, 
an employee is defined not to include “any 
individual in the domestic service of any 
person.” RSA 354-A:2, VI. Domestic ser-
vice is not defined under RSA 354-A or the 
regulations. There appears to be no case law 
from the New Hampshire Supreme Court 
to date on who meets the definition of “do-
mestic service” and thus would be excluded 
from discrimination protection. In addi-
tion, RSA 354-A does not cover employers 
with fewer than six persons in their employ. 
Many domestic service workers may not 
have an employer who meets this minimum 
worker requirement. Domestic workers 
still have common law actions, including 
wrongful termination suits, if they can meet 
the common law requirements.     
	 Under the workers’ compensation law, 
RSA 281-A:6 states that workers’ compen-
sation coverage for “domestic workers” is 
provided by a comprehensive personal lia-
bility, tenant’s or homeowner’s policy in the 
absence of a workers’ compensation policy. 
A domestic employee or worker is defined 

generally as those persons performing do-
mestic services in a private residence where 
the employer is an individual, family, local 
college club or local chapter of a college fra-
ternity or sorority. RSA 281-A:2, V-a. 
	 “Domestic labor” or “domestic servic-
es” means the performance of such duties 
as housekeeping, childcare, and serving as 
a companion or caregiver for “children and 
others who are not physically or mentally 
infirm.” RSA 281-A:2, V-b. 
	 There have been unsuccessful attempts 
to pass legislation in New Hampshire to re-
quire all homeowner’s policies to cover all 
types of work by domestic workers. The 
New Hampshire Insurance Department 
in 2016 approved a new NCCI (National 
Council on Compensation Insurance) class 
code for use in certain classes of in-home 
physical assistance care thereby reducing 
the cost to disabled people who need to hire 
a caregiver and purchase workers’ compen-
sation coverage. Thus, domestic workers 
should be afforded workers’ compensation 
coverage either through a tenant or home-
owners’ policy or through separate coverage 
purchased by their employer.
	 The number of employment issues aris-
ing from domestic service employment will 
likely increase in the coming years. Law-
yers should be aware of the rights and pro-
tections that both federal and state law af-
ford these workers in order to counsel them 
and the families that employ them.

Jennifer Eber is a lawyer at Orr & Reno, 
focusing her practice on employment law.  

y Eber from page 22 y Jenness from page 26

police officer,  alleged that the Town Man-
ager improperly directed the work of an ex-
ternal investigator, who was a retired former 
chief of police. The complainant alleged 
that through their coordination, the Town 
Manager and investigator had entered into a 
civil conspiracy to terminate the complain-
ant, in violation of the Massachusetts Civil 
Rights Act (MCRA). Id. 
	 The parties agreed that employer did 
not tell the investigator what questions to 
ask, and did not receive copies of the in-
vestigator’s notes. Id. at 488. Ultimately, 
the Court was not persuaded by the civil 
conspiracy claim. Id. at 491. Among other 
factors, the Court pointed to the employer’s 
lack of control over the investigator’s work, 
and a lack of communications between the 
employer and investigator that would sup-
port a common design. Id.

Thorough
	 Employers will not usually know the 
exact questions that an external investiga-
tor may ask and may not know the precise 
issues that an investigator is reviewing. 
Consistent with Thomas, this arrangement 
benefit of all of the involved parties, by 
providing an investigator with latitude to in-
vestigate issues impartially and thoroughly, 
pursuant to the investigator’s training and 
expertise. However, this level of investiga-
tory autonomy can make it challenging for 
an employer to know whether an investiga-
tor is being thorough. 
	 To help ensure a thorough investiga-

tion, an employer should feel free to ask 
about any prospective investigator’s train-
ing and experience, and ensure that the in-
vestigator has a solid understanding of the 
scope of issues to be reviewed. Experienced 
investigators will likely be familiar with the 
Association for Workplace Investigators 
and its Guiding Principles, which include 
a variety of recommendations for witness 
interviewing, including interviewing wit-
nesses in person when possible, and primar-
ily asking open-ended questions. Experi-
enced investigators are also familiar with 
the EEOC’s “Credibility Factors,” including 
inherent plausibility, motive to falsify, cor-
roboration, and past record, and can weigh 
the relative importance of these factors and 
others.

Conclusion
	 A thoughtful, well-executed workplace 
investigation can highlight an employer’s 
commitment to a workplace free of dis-
crimination and harassment, uncover poten-
tial areas of liability, and prevent workplace 
problems including EEO-related concerns 
from escalating. Internal and external in-
vestigators alike should be prompt, impar-
tial, and thorough when conducting inves-
tigations. When in doubt, agencies like the 
EEOC, and organizations like AWI, provide 
useful information about best practices in 
the field of workplace investigations.

Anne Jenness is an attorney with the law firm 
of Gallagher, Callahan & Gartrell. She has 
conducted or contributed to more than 100 
workplace investigations, of varying sizes 
and scopes.
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ated — all of which amounted to unlawful 
support.	
	 The Board concluded that the com-
pany’s actions had placed the employees in 
a sort of Hobson’s choice: “accepting the 
status quo, which they disliked, or under-
taking a ‘bilateral exchange of ideas’ with-
in the framework of the Action Commit-
tees, as presented by the [company].” As 
such, the Board held that by creating the 
committees and determining their structure 
and function, the employer had unlawfully 
dominated the committees in violation of 
Section 8(a)(2).
	 Following the Electromation deci-
sion, Congress passed a bill (the TEAM 
Act) that would have amended the NLRA 
to specifically permit employers to estab-
lish employee committees that permitted 
employees to “address matters of mutual 
interest” — so long as those committees 
did not claim or seek the authority to enter 
into collective bargaining agreements with 
the employer. See S. 295, 104th Cong. § 3 
(1995). 
	 Then-President Bill Clinton, how-
ever, vetoed the bill. In an accompanying 
1996 veto statement, President Clinton 
expressed concern that carving out such 
committees from Section 8(a)(2) of the 
NLRA would “allow[] employers to estab-
lish company unions where no union cur-
rently exists,” and “abolish protections that 
ensure independent and democratic repre-
sentation in the workplace.”

Electromation Today
	 As the Electromation case approaches 
its 30-year anniversary, its doctrine is still 
alive and well. 
	 In late 2018, for instance, the Board 
affirmed that a 9,000-employee hospi-
tal’s Environmental Support Service de-
partment’s Employee Council “easily” 
amounted to an employer-dominated labor 
organization, in violation of the NLRA. 
UPMC, 366 NLRB No. 185 (Aug. 27, 
2018), reconsideration denied, 2018 WL 
6524011, at *1 (Dec. 11, 2018). In that 
case, the Employee Council submitted 
employee proposals to management for 
acceptance or rejection on such topics as 
employee bulletin boards, establishing an 
“Employee of the Month” award, and con-
tacting employees on their lunch breaks. 
The Board found that through this bilateral 
process, the Council and the hospital were 
engaged in “dealing” with regards to em-
ployment terms and conditions. 
	 The hospital was found to have un-
lawfully dominated and supported the Em-
ployee Council because the hospital (A) 
came up with the idea for the Council, (B) 
staffed the committee with the department 
manager and solicited employee volunteer 

members, (C) chose the place and time for 
the first meeting, as well as the employee 
chairs, (D) established the council’s pur-
pose as “team building and morale,” (E) 
set aside time at monthly department meet-
ings for reports on the council’s activities, 
and (F) financially supported the council’s 
activities (including the Employee of the 
Month award and a Memorial Day picnic). 
	 Likewise, in a 2017 decision, an Ad-
ministrative Law Judge for the Board 
found that T-Mobile USA, Inc. had created 
(and unlawfully dominated) a labor organi-
zation through its “T-Voice” program that 
designated employee representatives to 
solicit, receive, and pass along complaints 
from their coworkers about “pain points” 
that, in actuality, were often proposals 
for changes in scheduling, benefits, and 
metrics. T-Mobile USA, Inc., No. 14-CA-
170229, 2017 WL 1230099 (NLRB Div. of 
Judges Apr. 3, 2017),

Takeaways for Employers
	 Not all company-created employee 
committees or suggestion mechanisms will 
amount to employer-dominated labor or-
ganizations. Committees whose purpose is 
to perform management functions (like a 

hiring or operating committee), or to deal 
solely with productivity or quality issues, 
will rarely pose problems. 
	 However, the above cases show why it 
continues to be important to exercise cau-
tion in establishing and supporting an em-
ployee action committee. Many employers 
may not realize that under the appropriate 
circumstances, any employee organization 
may amount to a statutory labor organiza-
tion under the NLRA — even one estab-
lished by the employer, and regardless of 
whether the organization refers to itself as 
a “union” or has a formal structure. In the 
2018 UPMC case, the Board confirmed 
that a group may be a labor organization 
even if the employees themselves do not 
necessarily perceive the group as their rep-
resentative with regards to making propos-
als on wages and other terms and condi-
tions of employment.
	 While no employer wants unhappy 
employees, and while soliciting solutions 
from employees through an organized 
channel of feedback may seem like a help-
ful solution, it is important to carefully 
consider with counsel the NLRA’s limita-
tions on the extent to which an employer 
may dictate the structure of that process. 

Rachel Adams Ladeau is a management-
side labor and employment attorney with 
Schwartz Hannum, focusing on employ-
ment risk management and labor relations 
matters.

y Ladeau from page 28
“Not all company-created employee committees or suggestion mecha-
nisms will amount to employer-dominated labor organizations. ... How-
ever, the above cases show why it continues to be important to exercise 
caution in establishing and supporting an employee action committee.”
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Criminal Law

The State of New Hampshire v. Reilly O. 
Leith, No. 2017-0425
March 7, 2019
Affirmed.

•	 Whether an inventory form prepared by 
a loss prevention officer is inadmissible 
hearsay, the best evidence of the different 
prices of the items alleged to have been 
stolen, shifts the burden to the Defendant 
to disprove the prices of the items, and 
whether the evidence submitted by the 
State was sufficient to sustain a felony 
theft conviction.

	 Ms. Reilly O. Leith (Defendant) ap-
pealed her conviction for felony level theft 
by unauthorized taking following a jury trial 
in Rockingham County. On appeal, the De-
fendant raised evidentiary issues concerning 
the admissibility of certain evidence, and 
whether the evidence submitted by the State 
was sufficient to sustain the conviction. 

	 The Defendant first argued that an in-
ventory form completed by a loss prevention 
officer, offered by the State, was inadmis-
sible hearsay. In finding that the inventory 
form was admissible, the Court examined 
the business record exception found at N.H. 
R. Ev. 803(6). In concluding that the inven-
tory form was admissible, the Court found 
that the loss prevention officer, who testi-
fied at trial, established a foundation for the 
form and that the form was specifically not 
created for purposes of litigation. The Court 
disagreed with the Defendant’s assertion 
that the loss prevention officer’s testimony 
was used to establish the price of each item 
on the form, finding that the testimony was 
only used to establish the foundation for the 
form itself. On appeal, the Defendant also 
argued that the inventory form contained 
hearsay within hearsay since the form listed 
information found on the price tags of dif-
ferent items. The Court disagreed with this 
argument, finding that the tags themselves 
were also business records and, therefore, 
admissible under the same exception. 
	 The Defendant next argued that the in-
ventory form should have been barred under 
the best evidence rule found at N.H. R. Ev. 

1002. The Court dismissed this argument 
finding that the accuracy of the inventory 
form was not questioned by the Defendant 
finding that the intent of the best evidence 
rule is to protect against inaccuracies and 
fraud, not to simply prohibit introduction of 
a copy of an original. Next, the Defendant 
argued that the inventory form should have 
been excluded as it violated her right to con-
frontation. However, the Court concluded 
that the inventory form was not prepared for 
litigation, as testimony established that the 
form is produced whenever items are lost, 
regardless of whether litigation commences. 

Defendant also argued that the introduction 
of the inventory form unconstitutionally 
shifted the burden to her to disprove the 
prices established by the form by proving 
the actual value of the items stolen. In dis-
missing this claim, the Court found that this 
argument amounts to “…little more than a 
protest that, in the absence of her presenta-
tion of evidence to refute the price tag evi-
dence offered by the State, the jury will be 
more likely to find the State’s evidence per-
suasive.”
	 After making her evidentiary challeng-
es, the Defendant made a challenge to the 
sufficiency of the evidence arguing that the 
State had failed to submit adequate evidence 
that the total value of all of the items stolen 
was more than One Thousand Dollars, as 
required by statute. The Court addressed the 
definition of the word “value” in addressing 
the evidence submitted by the State. The 
Court then concluded that the jury could 
have found that the value of the items stolen 
could have exceeded the monetary thresh-
old, and that the State had therefore met its 

Above: NH Supreme Court Chief Justice Robert Lynn cuts the ceremonial ribbon on March 26 at 
the new courthouse in Concord. Left: NH Superior Court Chief Justice Tina Nadeau was one of the 
speakers at the dedication ceremony for the new Merrimack County Superior Court. 
(Photos courtesy of NH Judicial Branch, by Brian Eddy)

State Officials Dedicate Merrimack 
County Superior Court

At-a-Glance Contributor
Sam Harkinson
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Hoefle, Phoenix, 

Gormley & Roberts
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burden. 

Gordon J. MacDonald, Attorney General, 
with Stephen D. Fuller, Senior Assistant At-
torney General on memorandum of law and 
orally for the State. Albert Hansen of Bosen 
& Associates, PLLC on brief and orally for 
Mr. Leith. 

The State of New Hampshire v. Tommy 
Page, No. 2017-0632
March 19, 2019
Affirmed.

•	 Whether a search warrant lacked proba-
ble cause or otherwise lacked particular-
ity so as to demand suppression, whether 
statements relating the “bad thoughts” 
were admissible at trial, and whether a 
defendant accused of first degree murder 
is entitled to a jury instruction that he was 
aware that his conduct was practically 
certain to cause the victim’s death. 

	 Mr. Tommy Page (Defendant) appealed 
his conviction for first degree murder fol-
lowing a jury trial in Grafton County. On 
appeal, the Defendant raised issues relating 
to his motion to suppress evidence obtained 
via a search warrant. The Defendant also 
raised issues relating to character evidence 
that he argued should be admissible, and 
also argued that he was entitled to a specific 
jury instruction related to the first degree 
murder charge. 
	 The Defendant first argued that a search 
warrant obtained by the police to search his 
phone lacked probable cause to search for 
photos. In analyzing the issue, the Court re-
lied on the fact that it is a well-known fact 
that users of smartphones can send photos 
via text message and that users of smart-
phones can capture text message exchanges 
by utilizing the screen-capturing function 
of a smartphone. The Court concluded that 
the search warrant in question had sufficient 
probable cause to search for photos in addi-
tion to text messages. The Defendant next 
argued that the search warrant lacked partic-
ularity since the warrant stated to search for 

photos and text messages “…for as far back 
as possible.” In addressing particularity, the 
Court reviewed the testimony of the foren-
sic officer from the suppression hearing and 
relied on the fact that the officer testified 
that while it is possible to limit a search on a 
phone to a specific date range, that doing so 
could potentially cause the search to over-
look evidence that was being sought. The 
Court found that based on the record estab-
lished between the affidavit in support of the 
search warrant and the suppression hearing, 
that the facts of the case were sufficient to 
not narrow the search parameters. 
	 Next, the Defendant argued that he 
should have been allowed to admit charac-
ter evidence against the mother of the vic-
tim, specifically related to “bad thoughts” 
the mother was having and the fact that the 
mother was having concerns about being left 
alone with the victim. Prior to trial, the State 
had moved to exclude both pieces of charac-
ter evidence, with the trial court granting the 
motion as it related to the “bad thoughts” 
and denying as it related to the comments 
about being left alone with the victim. On 
cross-examination, the mother of the victim 
denied making either statement, and the De-
fendant moved to admit the prior statements 
as substantive evidence with the trial court 
denying the motion again. On appeal, the 
State argued that any error was harmless er-
ror. The Court agreed finding that, “[w]hen 
considered in relation to the strength of the 
State’s evidence of guilt…the alternative 
perpetrator evidence the defendant sought 
to introduce was inconsequential.”
	 Finally, the Defendant argued that it 
was plain error that the trial court erred by 
failing to give a specific jury instruction that 
in order to find the Defendant guilty of first 
degree murder, the jury had to find he “…
was aware that his conduct was ‘practically 
certain’ to cause the victim’s death.” In con-
cluding that this argument failed, the Court 
conducted a four-prong test to determine 
whether the error presented a plain error, 
concluding that the error, if there was one, 
did not “…seriously affect the fairness, in-
tegrity or public reputation of judicial pro-
ceedings.” In concluding this way, the Court 
noted that it was not addressing whether the 
first three prongs, one of which is to deter-
mine whether there was error, because it 

ultimately concluded that even if there was 
error, the error would not otherwise be plain 
error. In further addressing the specific issue 
of the Defendant’s requested instruction, the 
Court again reviewed the record and con-
cluded that there had been ample evidence 
offered by the State that the Defendant 
would have known his conduct would cause 
the victim’s death. 

Gordon J. MacDonald, Attorney General, 
with Peter Hinckley, Senior Assistant At-
torney General on the brief and orally for 
the State. Thomas Barnard, Senior Assistant 
Appellate Defender on the brief and orally 
for Mr. Page. 

Worker’s Compensation

Appeal of Andrew Panaggio (New Hamp-
shire Compensation Appeals Board), No. 
2017-0469
March 7, 2019
Reversed in part, vacated in part, and re-
manded.

•	 Whether a worker’s compensation in-
surance provider is required to provide 
reimbursement for therapeutic cannabis 
that is otherwise authorized pursuant to 
statute. 

	 Mr. Andrew Panaggio (Petitioner) ap-
pealed a decision by the New Hampshire 
Compensation Board (Board) denying his 
requested reimbursement from CNA Insur-
ance Company (Respondent) for therapeu-
tic cannabis authorized under New Hamp-
shire statute to treat his work-related injury. 
	 As established by the record, the Peti-
tioner was injured on the job and received 
a permanent impairment award in 1996 and 
received a lump-sum settlement in 1997. 
The Petitioner continued to have pain and 
was prescribed opiates, later being ap-
proved for therapeutic cannabis treatment 
pursuant to New Hampshire Statute. When 
the Petitioner attempted to submit for reim-
bursement from the Respondent for the cost 
of the therapeutic cannabis, the Respondent 
denied the submission, initially stating that 
the Petitioner had failed to show a reason-
ableness/necessity of the treatment. The 
Petitioner challenged the decision of the 
Respondent through a hearing at the New 
Hampshire Department of Labor. The hear-
ings officer affirmed the decision of the 
Respondent finding that the Petitioner had 
failed to meet his burden by failing to show 
that medical marijuana is reasonable/neces-
sary for treatment of his injury. Petitioner 
then appealed this decision to the Board. 
	 On appeal, the Board concluded that 
the treatment was reasonable/necessary 
for the treatment of the Petitioner’s injury. 

However, the Board ultimately concluded 
that reimbursement was not authorized, 
relying on an argument put forward by 
the Respondent that reimbursement would 
cause the Respondent to become criminally 
liable under Federal Statute. The Board also 
concluded that provisions of NH Statute 
that applied to health insurance providers 
also applied to the Respondent, and that the 
Respondent could therefore not be ordered 
to reimburse for therapeutic cannabis treat-
ment. 
	 On appeal, the Court concluded that the 
Board erred when it found that the Respon-
dent was prohibited from reimbursing the 
Petitioner for the cost associated with his 
therapeutic cannabis treatment. The Court 
found that the Board had failed to adequate-
ly address the issue of whether the Respon-
dent would be criminally liable under Fed-
eral Statute if the Respondent was ordered 
to reimburse the Petitioner for his treatment. 
Ultimately, the Court ordered that the case 
be remanded so that the Board can have an 
opportunity to adequately address the issues 
raised in appeal.  

Jared P. O’Connor of Shaheen & Gordon, 
P.A. on the brief and orally for the Peti-
tioner. Robert S. Martin of Tentindo, Ken-
dall, Canniff & Keefe, LLP on the brief and 
orally for the Respondent. 

Family Law

In the Matter of Richell Chrestensen and 
Sean Pearson, No. 2018-0061
March 8, 2019
Affirmed.

•	 Whether a former parent, who has sur-
rendered all parental rights, can other-
wise collaterally attack his surrendering 
of parental rights and be afforded par-
enting time under a parenting plan by a 
showing that he has engaged in parent-
ing time after his surrendering of parental 
rights. 

	 Sean Pearson (Appellant) appealed an 
order dismissing his petitions for parenting 
time for lack of standing. On appeal, the 
Appellant argued that he should be afforded 
standing to seek parenting time pursuant to 
the Court’s holding In the Matter of J.B. & 
J.G., 157 N.H. 577 (2008). 
	 In addressing the Appellant’s appeal, 
the Court carefully analyzed the record of 
events from the earlier court cases. The Ap-
pellant is the biological father to a child to 
the Appellee. Despite being the biological 
father, the Appellant otherwise surrendered 
all parental rights related to the child in 

AT-A-GLANCE continued on page 36
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an action in 2012. In 2014, the Appellant 
moved to reopen the surrender case, which 
was denied. In denying the 2014 motion, the 
Probate Court looked to the recording of the 
2012 hearing where the Appellant surren-
dered his parental rights. The Court found 
that the Appellant did so freely, voluntarily 
and knowingly. In 2017, the Appellant filed 
petitions for parenting time with the child. 
The Appellee moved to dismiss arguing 
that the Appellant lacked standing after sur-
rendering his rights in 2012. After an evi-
dentiary hearing where the trial court heard 
evidence relating the frequency and nature 
of the Appellant’s contact with the child, the 
trial court granted the Appellee’s motion to 
dismiss.
	 On appeal the Appellant argued that 
he had “re-established” his parent status by 
maintaining a relationship with the child af-
ter he had surrendered his rights in 2012.  In 
analyzing the instant case under the holding 
in J.B. & J.G., the Court distinguished the 
instant case and found that its prior holding 
was not applicable to the facts presented 
in Appellant’s case. Specifically, the Court 
found that the Appellant had surrendered his 
parental rights in 2012 and was now seek-
ing to collaterally attack that surrender. The 
Court ultimately ruled that the statutes deal-
ing with surrendering parental rights and 
adoption govern and that the Appellant lost 
his right to address the surrender once the 
Appellee finalized her adoption of the child. 
Thus, the Court concluded that the Appel-
lant lacked standing to pursue his petitions 
for parenting time. 

John Anthony Simmons, Sr., of Simmons & 
Ortlieb, PLLC on the brief and orally for the 
Appellant. Brian D. Kenyon, of Marshall 
Law, PLLC on the brief and orally for the 
Appellee. 

In the Matter of Mitchell Cohen and 
Marian Richards, No. 2017-0697
March 29, 2019
Vacated and Remanded.

•	 Whether a conditional deferred employ-
ment retirement benefit that was agreed 
to by an employer prior to a divorce de-
cree, but was not to be paid until after a 
divorce decree and upon conditions be-
ing met should be construed as marital 
property for purposes of equitable appor-
tionment, and whether certain household, 
medical and dental expenses were ascer-
tainable for purposes of an awarding of 
alimony. 

	 Ms. Marian Richard (Respondent) ap-

pealed a decision of the family division ap-
proving a final divorce decree that classified 
certain conditional deferred compensation 
and/or severance benefits to be paid to Mr. 
Mitchell Cohen (Petitioner) as future in-
come, rather than as marital property. The 
Respondent also appealed the family trial 
court’s decision on failing to award certain 
estimated expenses relating to home repairs, 
dental and medical expenses. 
	 The Court addressed the issue relating 
to the conditional deferred compensation 
and/or severance payments first. On ap-
peal, Respondent argued that the decision 
to treat payments that were to be made un-
der the deferred compensation agreement 
as future income and, therefore, excluding 
them from equitable apportionment, was 
done in error. In addressing the issue and 
in concluding that the trial court had erred, 
the Court examined the applicable statutes. 
While the Petitioner argued that the deferred 
compensation agreement was different than 
the other retirement benefits enumerated by 
statute, i.e. vested pension, non-vest pen-
sion, or other retirement benefits, the Court 
disagreed. In concluding that the deferred 
compensation agreement was to be distrib-
uted with the rest of the marital property, 
the Court held that relevant inquiry is “…
whether the employee has a present interest 
in a retirement benefit pursuant to an estab-
lished plan at the time of the divorce.” The 
Court further stated that “…a spouse’s pres-
ent inability to meet a condition precedent 
necessary to receive a retirement benefit 
does not exclude the benefit from marital 
property, where, as here, the spouse main-
tains a present interest in receiving the ben-
efit at a later date…” 
		  The Court dismissed the Petition-
er’s further arguments, concluding that the 
arguments raised cite cases from jurisdic-
tions that employ markedly different statu-
tory provisions than those found in New 
Hampshire. The Court applied a similar log-
ic and analysis in determining that the Peti-
tioner’s severance agreement also should be 
included as a marital asset, subject to equi-
table apportionment. 
	 The Respondent also argued on appeal 
that the trial court erred when it failed to 
award her with certain speculative medical/
dental care expenses as well as household 
expenses. While concluding that the trial 
court’s order as it relates to medical and 
dental care expenses were sustainable under 
the record, the Court disagreed that the re-
cord supported the same conclusion on the 
household expenses, specifically citing the 
words in the order as vague and, therefore, 
remanded the case for further findings re-
lated to those expenses. 

Joshua H. Bearce on the brief, Ronald 

J. Caron on the brief and orally, both of 
Devine, Millimet & Branch, Professional 
Association for the Petitioner. Marsha V. 
Kazarosian on the brief, Janet E. Dutcher 
on the brief and orally, both of Kazarosian 
Costello, LLP, for the Respondent. 

Tax Law

Appeal of the Town of Belmont (New 
Hampshire Board of Tax and Land Ap-
peals), No. 2018-0217
March 19, 2019
Affirmed.

•	 Whether a fully disabled veteran who 
has obtained a loan from the Veteran’s 
Administration for the modification of 
his home to be accommodating to his dis-
ability is entitled to a total exemption for 
property taxes pursuant to statute. 

	 The Town of Belmont (Petitioner) ap-
pealed a decision from the Board of Tax 
and Land Appeals (the “Board”), which had 
granted the Robin M. Nordle 2013 Trust 
(Respondent) a tax exemption pursuant to 
New Hampshire RSA 72:36-a. 
	 On appeal, the Petitioner argued that 
the Respondent is not entitled to the tax 
exemption that the Board granted since the 
Respondent had not used the loan from the 
Veteran’s Administration to acquire a modi-
fied home, but rather, used the money to 
modify a home that the disabled veteran 
already possessed. In rejecting the Petition-
er’s arguments and affirming the Board’s 
determination, the Court reviewed the defi-
nitions of the word, “acquired.” The Court 
found that both the party’s uses of the word 
was possible, and that the word was there-
fore ambiguous, so the Court was required 
to review the legislative history for further 
guidance. 
	 In reviewing the legislative history, the 
Court found that the New Hampshire stat-
ute tracked the purposes that were behind 
a related federal statute that authorized the 
Veteran’s Administration to issue loans for 
disabled veterans to have modified homes. 
The Court found it compelling that the New 
Hampshire statute changed to keep in line 
with the federal statute, and found that giv-
en the nature of all of the assistance that the 
Veteran’s Administration was able to offer, 
that the word “acquired” should be read to 
mean the purchase of a new home, or the 
modification of a home that was already 
owned.  The Court, therefore, affirmed the 
granting of the tax exemption to the Re-
spondent, and indicated that it would be left 
to legislature to alter the tax exemption stat-
ute if it disagreed with the conclusion. 

Laura Spector-Morgan, of Mitchell Mu-
nicipal Group, PA, on the brief and orally 
for the Petitioner. Joshua L. Gordon on the 
brief and orally for the Respondent. 

The State of New Hampshire v. Priceline.
com n/k/a The Priceline Group, Inc. et 
al., No. 2017-0674
March 8, 2019
Affirmed.

•	 Whether a third-party provider that al-
lows end users to reserve hotel rooms 
but does not engage in the operation of 
a hotel is otherwise obligated to provide 
payment of a New Hampshire rooms 
and meals tax, and/or violates the New 
Hampshire Consumer Protection Act 
by bundling service fees and taxes that 
it collects for the hotels operators that it 
reserves rooms with. 

	 The State of New Hampshire (the 
State) appealed an order granting judgment 
for Priceline.com, Incorporated n/k/a The 
Priceline Group, Inc. (the “Respondent”) 
after a bench trial. On Appeal, the State 
alleges that the Respondent violates New 
Hampshire law by failing to remit payment 
for the meals and room taxes in New Hamp-
shire on transactions with hotel customers, 
and by bundling money collected from con-
sumers as taxes with other amounts and vio-
lates the New Hampshire Consumer Protec-
tion Act by bundling tax monies with other 
service fees. 
	 The Court begins by analyzing the busi-
ness that the Respondent engages in, and 
by acknowledging that the Respondent en-
gages in a “merchant model” in transacting 
business. Under this model, the Court goes 
on to explain that an end user pays the Re-
spondent, not a local hotel, for a hotel book-
ing through the Respondent’s website. That 
money includes all service fees and appli-
cable taxes. The price paid is often times a 
discounted price to what an end user would 
pay if they went straight through the local 
hotel. However, the price the end user pays 
also reflects a percentage of money that the 
Respondent makes on each transaction. The 
local hotel takes care of paying the rooms 
and meals tax for the room rental to the New 
Hampshire Department of Revenue. On ap-
peal, the State argued that this arrangement 
violates New Hampshire law since the 
Respondent does not pay any taxes on the 
money that it retains as profit and/or service 
fees associated with the room reservation. 
	 In affirming the trial court’s decision, 
the Court analyzed the applicable New 
Hampshire Statutes as they relate to the 
room and meals tax and concluded that the 
Respondent is not an operator under the 
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statute, and is, therefore, not under an ob-
ligation to pay any portion of taxes to the 
Department of Revenue. The Court rejected 
the arguments that by accepting money from 
the end user, the Respondent has somehow 
become an operator of a hotel for purposes 
of paying room and meals tax. The Court 
further rejected the State’s argument that the 
principle of administrative gloss applies to 
the case. 
	 The Court further concluded that the 
bundling of the service and tax money did 
not violate the New Hampshire Consumer 
Protection Act. The Court specifically cited 
the fact that the Respondent advertises the 
fact that they collect all service fees and tax-
es related to the reservation. The Court con-
cluded that they had not fraudulently misled 
any consumer, since the consumer agrees to 
the arrangement prior to concluding the res-
ervation. The Court, therefore, affirmed the 
trial court’s order finding judgment for the 
Respondent. 

Gordon J. MacDonald, Attorney General, 
Philip B. Bradley, Assistant Attorney Gen-
eral, K. Allen Brooks, Senior Assistant At-
torney General all on the brief, John W. 
Crongeyer, of Crongeyer Law Firm, P.C. on 
the brief and orally, and Paul I. Hotchkiss 
and Alexandria E. Seay, of Bird Law Group 
on the brief for the State. Christopher J. 
Sullivan, Michael S. Lewis, and Richard W. 
Head of Rath Young and Pignatelli, PC all 
on the brief, Jennifer J. McGaghey on the 
brief, and Anne Marie Seibel on the brief 
and orally, all of Bradley Arant Boult Cum-
mings, LLP, Brian Staner and Scott R. Wieh-
le on the brief, of Kelly Hart & Hallman, 
LLP, and Jeffrey A. Rossman, of Freeborn & 
Peters, LLP, on the brief for the Defendants. 

Land Use

New Hampshire Alpha of SAE Trust, No. 
2017-0634
March 26, 2019
Affirmed in part, Vacated in part, and Re-
manded.

•	 Whether a fraternal organization is al-
lowed to operate with a residential pur-
pose when it has no affiliation with a 
college or university, as required by local 
zoning regulations. 

	
	 The SAE Trust (Petitioner) appeals an 
order out of the Superior Court affirming the 
findings of the Zoning Board of Adjustment 
(the “Board”) for the Town of Hanover (Re-
spondent). On appeal, the Superior Court 
applied the holding of Dartmouth Corp. of 
Alpha Delta v. Town of Hanover, 169 N.H. 
743 (2017), and sustained the order from the 
Board denying the requested relief of the 
Petitioner. 
	 On appeal, the Petitioner argued that 
the zoning ordinance in question unlaw-
fully delegated authority to the local college 
since it leaves up to the college whether to 
recognize a fraternity for any reason it de-
sires and that fraternities, therefore, had to 
act in conjecture with the college. The Court 
found that this issue was not determined in 
the prior Alpha Delta and held that derecog-
nition of a fraternity is only one factor to be 
considered by the Board, and that notwith-
standing derecognition, a fraternity, such 
as the Petitioner, could continue to use its 
property as a residential facility. Next, the 
Petitioner argued that it need not associate 
with the college, but could also choose to 
try to show that it was an “association” un-
der the local zoning ordinance, and, there-

fore, could exist separate from the necessity 
to be recognized by the college. The Court 
found that the Board had not considered 
these issues and remanded the case so that 
the Board could address them at a further 
hearing. 
	 The Court rejected an argument made 
by the Petitioner that the Respondent had vi-
olated its rights to due process by notifying 
the college of its initial decision sustaining 
the Petitioner’s request to operate as a resi-
dential facility after its derecognition by the 
college. The Court found that the Board’s 
notification of the college was within the 
appropriate notification for abutters notice 
that comes with zoning cases. 

Carolyn K. Cole, of Cole Associates Civil 
Law, PLLC on the brief and orally for the 
Plaintiff. Laura Spector-Morgan, of Mitch-
ell Municipal Group, P.A. on the brief and 
orally for the Defendants. Howard Myers, 
of Myers Associates, LLC on the brief, Sean 
P. Callan, Patrick K. Hogan, of Manley 
Burke, LPA on the brief as Amici Curiae. 

Civil Litigation

Edward F. Hayes, Jr., Trustee of the Sur-
vivor’s Trust a C/U The Hayes Family 
Trust Dated January 20, 2000 v. James J. 
Connolly, Trustee of the Ann D. Connolly 
Living Trust, No. 2018-0025
March 29, 2019
Affirmed.

•	 Whether an otherwise unenforceable 
contract can nonetheless form a basis for 
a court order to partition a property that 
both parties to the former contract have 
an equal interest in. 

	

	 Mr. Edward F. Hayes, Jr., Trustee to the 
Hayes Family Trust dated January 20, 2000 
(Petitioner) appealed the decision of the Su-
perior Court granting partition of a summer 
home jointly owned by the Petitioner and 
Mr. James J. Connolly, Trustee of the Ann 
D. Connolly Living Trust (Respondent). 
	 The parties were the joint owners of a 
summer vacation property. At some point 
the Petitioner decided that it would like to 
dissolve, triggering a prior contract that dealt 
with what would happen upon the death or 
dissolution of either owner. Ultimately the 
trial court found that the prior contract was 
unenforceable as the parties had never had 
a meeting of the minds. After a site visit to 
the property, the trial court determined that 
a physical partition of the property would be 
impossible, and that the property should be 
sold, with the Respondent being given the 
option to purchase the Petitioner’s interest. 
In trying to determine how to set the value 
of the property, the trial court utilized the 
process that had been outlined in the now 
unenforceable contract. 
	 The Petitioner appealed the decision to 
utilize the process that had been outlined in 
the unenforceable contract, arguing that the 
trial court had already found that the agree-
ment was unenforceable, and also arguing 
that the property should be sold at an auc-
tion rather than a private sale. In rejecting 
this argument, the Court found that the trial 
court did not enforce the earlier contract, 
rather the trial court was performing its 
function as an equity court in attempting 
to fashion the fairest outcome. The Court 
found that the Petitioner had failed to show 
that the trial court’s ruling was unreason-
able or untenable. The Court further found 
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Supreme Court Orders

LD-2019-0002, In the Matter of  
Donald R. Nary, II, Esquire

	 On February 21, 2019, the Professional 
Conduct Committee (PCC) filed a recom-
mendation that Attorney Donald R. Nary, 
II, be suspended from the practice of law 
for a period of two years and ordered to pay 
the costs associated with the investigation 
and enforcement of the disciplinary matter.  
The PCC’s recommendation approved a 
stipulation executed by Attorney Nary and 
the Attorney Discipline Office’s disciplinary 
counsel in which Attorney Nary agreed that 
he had violated several Rules of Profes-
sional Conduct and further agreed that the 
appropriate sanction for these violations 
was a two-year suspension.  In the stipula-
tion, Attorney Nary expressly waived his 
right to a hearing.  In accordance with Rule 
37(16), because this matter was resolved 
by a dispositive stipulation, the court may 
consider this matter without further notice 
and hearing.
	 Based on the parties’ stipulation, the 
PCC found that Attorney Nary violated the 
following Rules of Professional Conduct:
	 1.	 Rule 1.1 and 1.3, requiring a law-
yer to represent clients competently and with 
diligence;
	 2.	 Rule 1.4, requiring a lawyer to keep 
clients reasonably informed about the status 
of their matters;
	 3.	 Rule 8.4(c), making it misconduct 
to engage in conduct involving deceit; and 
	 4.	 Rule 8.4(a), making it misconduct 
to violate the Rules of Professional Conduct.
	 After reviewing the PCC’s recom-
mendation and record, the court accepts the 
PCC’s findings and its recommendation that 
Attorney Nary should be suspended from 
the practice of law in New Hampshire for a 
period of two years.  Accordingly, the court 
orders as follows:
	 (1)	 Attorney Donald R. Nary, II, is 
suspended from the practice of law in New 

Hampshire for a period of two years.
	 (2)	 Attorney Nary is ordered to reim-
burse the Attorney Discipline Office for all 
costs and expenses incurred by the attorney 
discipline system in the investigation and 
prosecution of this matter.
	 (3)	 Attorney Nary is ordered to comply 
with the provisions of Supreme Court Rule 
37(13).
	 (4)	 Within 30 days of this order, At-
torney Nary shall file with this court an 
affidavit showing that he has fully complied 
with the requirements of Rule 37(13).  A 
copy of the affidavit shall be sent to the At-
torney Discipline Office.
	 Lynn, C.J., and Hicks, Bassett, Hantz 
Marconi, and Donovan, JJ., concurred.

DATE:  March 15, 2019
ATTEST: Eileen Fox, Clerk

u

	 To facilitate participation by as many 
lawyers and judges as possible in the New 
Hampshire Bar Association’s “A Lawyer 
and Judge In Every School” program in 
celebration of Law Day, the Supreme Court 
of New Hampshire, pursuant to RSA 490:4, 
directs that participation by a lawyer or a 
judge in the program on Friday, May 3, 
2019, ordinarily should serve as sufficient 
grounds to continue any conflicting hearings 
scheduled on that date.  A judge or master 
may decide, in his or her discretion, not to 
continue proceedings in a particular case if 
the judge or master believes that interests 
such as the efficient administration of the 
court or ensuring justice in the case compel 
that a proceeding remain scheduled for that 
day.  

Issued:  March 28, 2019 
ATTEST: Eileen Fox, Clerk of Court
Supreme Court of New Hampshire
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that it would have been unequitable for the 
Respondent to pay above what is fair mar-
ket value for the property solely because the 
Petitioner had decided to dissolve and sell 
its interest in the property. The Court, there-
fore, concluded that the Petitioner, desiring 
to sell its interest in the property, would be 
relieved from its obligation and paid, and 
that the Respondent would be able to main-
tain its ownership of the property by pay-
ment to the Petitioner. 

Mark S. Derby on the brief and David W. 
Rayment on the brief and orally, both of 
Cleveland, Waters and Bass, P.A. for the 
Petitioner. Robert J. Dietel on the brief and 
Samantha D. Elliott on the brief and orally, 
both of Gallagher, Callahan & Gartrell, 
P.C. for the Respondent. 

TS & A Motors, LLC, d/b/a Kia of Som-
ersworth v. Kia Motors America, Inc. 
No. 2017-0714
March 29, 2019
Affirmed.

•	 Whether a franchisor that allows a fran-
chisee additional time to come into com-
pliance of a franchise agreement forfeits 
its ability to cancel the franchise agree-
ment when the franchisee continues to 
fail to address the compliance issues. 

	 TS & A Motors, LLC, d/b/a Kia of 
Somersworth (Petitioner) appealed an order 
affirming a decision of the New Hampshire 
Motor Vehicle Industry Board (the “Board”) 
granting the right of Kia Motors, Inc. (Re-
spondent) to cancel a franchise agreement 
between the parties. 
	 On appeal, the Petitioner argued that 
the Respondent illegally cancelled a fran-
chise agreement between the parties when 
it failed to bring the cancellation upon first 
having actual knowledge of deficiencies in 
the Petitioner’s compliance of the franchise 
agreement. In rejecting this argument, the 
Court reviewed the history between the par-
ties from the proceeding before the Board. 
The evidence established that the Petitioner 
had been having staffing issues practically 
since inception of the franchise agreement, 
and that the Respondent had worked with 
the Petitioner to help resolve the issues. De-
spite these efforts, the record showed that 
the Petitioner ultimately could not maintain 
the minimum staffing required by the fran-
chise agreement. 
	 Specifically, the Petitioner argued that 
the Respondent was required to give a 180 
day notice upon learning of the violations 
of the franchise agreement. In rejecting 
this argument, the Court noted that the Re-
spondent did give the 180 day notice once 
it determined that no amount of assistance 
from the Respondent would allow the Pe-
titioner to come into compliance with the 
requirements of the franchise agreement.  
The Court rejected the Petitioner’s argu-
ment that the Respondent was obligated to 
give this notice as soon as it was aware of 
compliance issues. The Court noted that to 
do so would be to the detriment of a franchi-
see, because it would foreclose an opportu-
nity as the one that is presented in this case, 
where a franchisor is willing to work with 
a franchisee on compliance. The Court also 
analyzed similar statutes from other juris-
dictions to aid it in its decision to affirm the 
decisions of the lower court and the Board.  

Joshua L. Gordon on the brief and orally 
for the Appellant. Kevin M. Fitzgerald and 
Nathan P. Warecki, both of Nixon Peabody, 
LLP, on the brief and Kirti Datla on the 

brief with Catherine E. Stetson on the brief 
and orally, both of Hogan Lovells US, LLP 
for the Appellee. 

Natalie Anderson v. Adam Robitaille, No. 
2017-0195
March 8, 2019
Affirmed.

•	 Whether a long term resident of a hotel 
room should be afforded the protections 
afforded to a tenant under the Landlord 
Tenant Statute. 

	 Ms. Natalie Anderson (Plaintiff) ap-
pealed the decision of the circuit court de-
nying her protection under the Landlord 
and Tenant Statute. On appeal, the Plaintiff 
maintains that the circuit court erred when 
it found that she and her husband were not 
tenants as defined by statute. 
	 The Plaintiff and her husband were 
long term residents of Homewood Suites by 
Hilton (Hilton) for a period of time begin-
ning in November, 2015 and ending in Janu-
ary, 2017. On January 4, 2017, the Hilton 
notified the Plaintiff that she and her hus-
band’s stay at the Hilton was not to be ex-
tended further and that they were to vacate 
on or before January 6, 2017. The Plaintiff 
filed under New Hampshire RSA 540-A on 
January 9, requesting relief from the circuit 
court to prevent the Hilton from ejecting her 
and her husband. The circuit court held a 
hearing on the Hilton’s motion to dismiss, 
after which the circuit court concluded that 
the Hilton had shown that the Plaintiff and 
her husband were not tenants pursuant to 
statute, and, therefore, could be removed 
without judicial action being required. 
	 On appeal, the Plaintiff attempted to 
characterize the Hilton as something other 
than a hotel; however, the Court disagreed 
with this distinction. The Court also dis-
agreed that the statute allows for a case by 
case analysis of what is, and what is not, a 
hotel versus an apartment. Here, the facts as 
established by the record showed that the 
Hilton was a hotel. The Plaintiff also argued 
that the Court should interpret the language 
of the statute as establishing a categorical 
exemption for all those units “rented for 
recreational or vacation uses.” The Plaintiff 
maintained that since she and her husband 
did not rent their room for this purpose, it 
was a residential unit and should, therefore, 
be excluded and protected by the require-
ments of RSA 540-A. The Court disagreed, 
finding that the Plaintiff’s interpretation was 
not supported by the grammar of the stat-
ute, and would lead to absurd results. Court 
found that the Plaintiff mistakenly relied 
on prior case precedent, and further noted 
the distinguishing features between the two 
cases. 
	 The Plaintiff also argued that the Hilton 
was not allowed to use the ejection process 
outlined at RSA 353, since she and her hus-
band had been residents for over a year. The 
Court rejected this argument finding that 
the statute was still applicable and that the 
Hilton was, therefore, allowed to summar-
ily eject the Plaintiff and her husband. The 
Court ultimately concluded that the Plaintiff 
and her husband had failed to demonstrate 
that they were tenants as defined by statute, 
and therefore had failed to make a showing 
that the additional protections afforded to 
tenants should apply to them. 

Natalie Anderson, self-represented party, by 
brief for herself. Karl Terrell of Stokes Wag-
ner, ALC on the brief and R. Brian Snow of 
Snow Law Office on the brief for the Defen-
dant. 

y At-a-Glance from page 37
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US District Court Decision Listing

March 2019

* Published
__________________________________

ATTORNEYS’ FEES

3/28/19	 New Hampshire Hospital Associa-
tion et al. v. Alex M. 			 
Azar et al. 
Case No. 15-cv-460-LM, Opinion No. 2019 
DNH 057

After successfully obtaining a permanent 
injunction preventing defendants from 
enforcing certain policies as to how to 
calculate supplemental Medicaid payments 
to hospitals who serve a disproportionate 
share of Medicaid-eligible patients, the New 
Hampshire Hospital Association (“NHHA”) 
moved for an award of attorneys’ fees under 
the Equal Access to Justice Act.  Defendants 
objected, and also moved to modify the 
permanent injunction, arguing that the First 
Circuit’s decision affirming the court’s order 
represented a change in governing law.  The 
court granted the NHHA’s motion for attor-
neys’ fees to the extent it sought to recover 
fees, holding that the NHHA was both an 
eligible party and that defendants’ position 
was not substantially justified.  The court 
directed the NHHA to file a renewed mo-
tion, or reach an agreement with defendants, 
to address defendants’ concerns regarding 
some of their attorneys’ billing entries.  In 
addition, the court denied defendants’ motion 
to modify the permanent injunction, holding 
that the First Circuit’s order did not represent 
a change in the governing law.  41 pages.  
Chief Judge Landya McCafferty. 

___________________________________

CRIMINAL CASE (SENTENCING)

3/1/19	 United States v. Michael Bean 
Case No. 18-cr-057-03-LM, Opinion No. 
2019 DNH 027

Prior to sentencing, defendant requested 
that the court declare a categorical policy 
disagreement with the “purity-driven” sen-
tencing guidelines for methamphetamine 
offenses that treat quantities of “actual” 
methamphetamine and “ice” (i.e. higher 
purity methamphetamine) more harshly than 
the same quantities of a mixture containing 
a detectable amount of methamphetamine.  
The court granted defendant’s request, de-
claring a categorical policy disagreement 
with the methamphetamine guidelines for 
three reasons: there is no empirical basis 
for the harsher treatment of offenses in-
volving higher purity methamphetamine; 
methamphetamine purity is no longer an 
accurate indicator of a defendant’s role in a 
drug-trafficking conspiracy; and the meth-
amphetamine guidelines create unwarranted 
sentencing disparities between methamphet-
amine offenses and offenses involving other 
major drugs.  The court concluded that it 
would implement this policy disagreement 
in all actual methamphetamine and ice cases 
by applying a three-step sentencing process: 
(1) calculate the guidelines sentencing range 
using the purity-driven methamphetamine 
guidelines; (2) recalculate the guidelines 
range using the base offense level for the 
same quantity of methamphetamine mixture; 
and (3) evaluate the need for a variance based 
upon the individual characteristics of the de-

fendant under 18 U.S.C. § 3553(a).  24 pages.  
Chief Judge Landya McCafferty.
__________________________________

DISCOVERY, COST-SHIFTING

3/28/19	 Levy, et al. v. Gutierrez, et al.
Case No. 14-cv-443-JL, Opinion No. 2019 
DNH 059

	 The defendant, Apple, moved to compel 
a non-party, GTAT, to produce certain docu-
ments regarding GTAT’s sapphire production 
capacities.  GTAT, released from all liability 
in this securities law class action because it 
filed for bankruptcy, requested cost-shifting 
if ordered to comply with Apple’s request.  
The court granted Apple’s motion to compel 
and ordered cost-shifting, as required by 
Fed. R. Civ. P. 45’s mandatory cost-shifting 
provision.  Further, the court ordered Apple 
and GTAT to negotiate a fair apportionment 
of costs reflecting GTAT’s central role in 
the underlying securities fraud allegations, 
as well as GTAT’s limited, post-bankruptcy 
resources.  If no agreement is reached, the 
court will provide further guidance by a tele-
phone conference.  17 pages.  Judge Joseph 
Laplante.
__________________________________

EVIDENCE

3/29/19	 USA v. Eleazar Flores-Mora
Case No. 18-cr-160/01-JL, Opinion No. 
2019 DNH 030*

	 The defendant in this unlawful-reentry 
case moved in limine to preclude several 
types of evidence from the upcoming jury 

trial.  Deciding the contested motions, the 
court:  (1) denied the motion to preclude evi-
dence of defendant’s alleged tattoo reading 
“Hecho en Mexico,” because the tattoo was 
relevant to identity and alienage; (2) denied 
the motion to preclude testimony by a gov-
ernment specialist regarding the absence of 
records in an immigration databases, because 
the best evidence rule does not bar testimony 
that a search of a database found no relevant 
records; and (3) denied the motion to pre-
clude witnesses from using the statutory term 
“alien,” but requested that witnesses refer to 
the defendant by name or as the defendant 
when not specifically discussing his legal 
status.  8 pages.  Judge Joseph N. Laplante.
__________________________________
 

HABEAS CORPUS (Federal)

3/7/19	 Clement Sao Nyonton v. 
		  Christopher Brackett, 
		  Superintendent of Strafford County
		  Department of Corrections et al.
Case No. 18-cv-481-PB, Opinion No. 2019 
DNH 038

Court denied without prejudice Liberian 
national’s § 2241 habeas petition requesting 
an individualized bond hearing.  Petitioner 
brought a Zadvydas claim, arguing that he 
had been unreasonably detained for longer 
than six months under 8 U.S.C. § 1231(a)
(6).  He had been detained under § 1231(a)
(6) for slightly over seven months, detained 
under § 1226(c)(1)(A) for slightly under 
five months (after his motion to reopen was 
granted), and detained under § 1231(a)(2) 
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	 If you would like to place an ad in the classified section, please contact Donna Parker at 
(603) 715-3263. You may e-mail your ad to: dparker@nhbar.org or fax (603) 224-2910 and 
mail with a check for prepayment to: Donna Parker, NH Bar News Classifieds, 2 Pillsbury Street, 
Suite 300, Concord, NH 03301. 
	 If you have missed the deadline for the current issue, your ad will appear on our website,  
www.nhbar.org, before the next issue date once the $25 website fee is prepaid.	

Words up to 20 21-40 41-60 61-80 81-100 100+ ($25 website fee)

Members $50 $75 $100 $125 $150 $1.25/word

Non-Members $55 $85 $115 $145 $175 $1.50/word

Have you heard the latest…?
More than 7,000 people receive the 

NHBA e-Bulletin each week. Are you on
 our list? Send your e-mail address to 
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for slightly under three months.  The court 
denied the petition because he was still within 
the 90-day removal period but stated that 
his detention would not be authorized after 
the removal period without an evidentiary 
showing by the government that removal was 
likely.  Petition denied without prejudice.  9 
pages.  Judge Paul Barbadoro.
__________________________________

HABEAS CORPUS (State)

3/4/19	 Edwin Valdez-Aguilar v. Michael 
		  Zenk, Warden, New Hampshire
		  State Prison
Case No. 17-cv-068-PB, Opinion No. 2019 
DNH 031

Court denied state prisoner’s § 2254 habeas 
petition.  Petitioner argued that he was im-
prisoned for a “nonexistent offense” because 
New Hampshire does not recognize the crime 
of attempted murder.  The court rejected 
this theory, noting that the New Hampshire 
Supreme Court recognizes the generic crime 
of attempted murder without requiring the 
prosecution to prove a murder of a specific 
variety.  Motion to dismiss granted.  7 pages.  
Judge Paul Barbadoro.
__________________________________

INTERVENTION

3/8/19	 New Hampshire Lottery 
		  Commission, et al. v. William Barr, 
		  in his official capacity as Attorney
		   General of the United States of 
		  America, et al.
Case No. 19-cv-163-PB, Opinion No. 2019 
DNH 039

Court denied trade association’s motion to 
intervene.  A trade association of businesses 
involved in the internet gambling industry 
filed an emergency motion to intervene in 
an action challenging a recent Office of 
Legal Counsel reinterpretation of the Wire 
Act, which criminalizes certain gambling 
activities involved in interstate commerce.  
The court concluded that the association’s 
interests will be adequately represented by 
the present parties.  It explained that the 
state lottery commission, the present private 
plaintiffs, and the putative intervenor sought 
the same ultimate objective: that the court 
declare that the Wire Act is limited to conduct 
relating to sporting events or contests.  The 
court denied the motion without prejudice 
and permitted the putative intervenor to file 
an amicus brief and participate in oral argu-
ment.  11 pages.  Judge Paul Barbadoro.
__________________________________

FOURTH AMENDMENT - SECTION 
1983

3/13/19	 Dia Fredyma v. Daniel Hurley
Case No. 17-cv-311-SM, Opinion No. 2019 
DNH 043

On Sunday, July 19, 2014, at 1:52 AM, Of-
ficer Daniel Hurley was dispatched to the 

Keene Best Western Hotel to respond to a 
report of a disturbance.  When he arrived, he 
spoke with the hotel clerk (who had called 
the police).  He also spoke with the plaintiff 
and her husband - both of whom were intoxi-
cated.  Ultimately, Hurley took them both into 
protective custody under N.H. RSA 172-B.  
Plaintiff sued, claiming Hurley lacked prob-
able cause to take her into protective custody 
and, therefore, violated her Fourth Amend-
ment rights.  She also claimed that, under 
state law, Hurley was required to consider 
options less intrusive than arrest (e.g., finding 
her a ride home) and, said plaintiff, Officer 
Hurley’s failure to do so amounted to a vio-
lation of the Fourth Amendment.  The court 
disagreed, concluding that Officer Hurley had 
probable cause to take plaintiff into custody 
and, therefore, he did not violate her consti-
tutionally protected rights.  Additionally, the 
court held that, notwithstanding any state law 
to the contrary, the Fourth Amendment did 
not require Hurley to consider options less 
intrusive than arrest.  Finally, the court held 
that even if Hurley had violated plaintiff’s 
Fourth Amendment rights (he did not), he 
would still be entitled to the protections af-
forded by qualified immunity.  Defendant’s 
motion for summary judgment granted.  19 
pages.  Judge Steven McAuliffe. 
__________________________________

SOCIAL SECURITY

3/12/19	 Lefebvre v. SSA 
Case No. 18-cv-4-JL, Opinion No. 2019 
DNH 042

	 On appeal from the Social Security 
Administration’s denial of the claimant’s 
application for a period of disability and dis-
ability insurance benefits, the court granted 
in part the claimant’s motion to reverse the 
decision of the Administrative Law Judge 
(“ALJ”) and remanded the case for further 
proceedings.  The court found that the ALJ 
misinterpreted medical treatment notes in 
the record.  Because of this error, the ALJ 
drew inferences from tests which did not 
occur.  The court remanded the case because 
substantial evidence in the record might still 
support the ALJ’s ultimate conclusion that the 
claimant was not disabled.  14 pages.  Judge 
Joseph N. Laplante.
__________________________________

STANDING; STATUTE OF  
LIMITATIONS

3/29/19	 Short, et al. v. Amerada Hess Corp.,
		  et al.
Case No. 16-cv-204-JL, Opinion No. 2019 
DNH 0

	 The court granted the defendants’ mo-
tion for summary judgment in this environ-
mental-contamination action in large part, 
concluding that all but one of the plaintiffs 
lacked standing to bring, or was barred by 
the three-year statute of limitations from 
bringing, claims arising from a gasoline leak 
discovered in 1990 in Swanzey, New Hamp-
shire.  Specifically, all but one of the plaintiffs 
bringing property-based tort claims failed 
to introduce any evidence of injury to their 

property or, having introduced such evidence, 
failed to bring their claims within three years 
of discovering the injury.  Similarly, all but 
one of the plaintiffs bringing personal-injury 
claims failed to introduce any evidence of an 
injury traceable to the defendants’ conduct or, 
having introduced such evidence, failed to 
bring their claims within three years of their 
claims’ accrual.  Finally, the court granted 
the defendants’ motions for summary judg-
ment on all plaintiffs’ claims under New 
Hampshire’s Consumer Protection Act as 
exempted from that statute by § 358-A:3, 
IV-a.  56 pages.  Judge Joseph N. Laplante.
__________________________________

STATUTE OF REPOSE

3/22/19	 Continental Western Insurance v.
		  Superior Fire Protection
Case No 18-cv-117-JL, Opinion No. 2019 
DNH 051

	 In this action arising from water dam-
age from a burst pipe, the defendant — who 
tested the pipes — filed a third-party com-
plaint seeking common-law indemnification 
and contribution from the party that installed 
the pipes.  The court granted that party’s mo-
tion for summary judgment, concluding that: 
(1) New Hampshire’s construction statute 
of repose, N.H. Rev. Stat. Ann. § 508:4-b, 
imposes a time limit on contribution and 
common-law indemnification claims “arising 
out of any deficiency in the creation of an 
improvement to real property,” and (2) the 
defendant’s claims were time-barred by that 
statute.  18 pages.  Judge Joseph N. Laplante.
__________________________________

VENUE

3/21/19	 MSPA Claims 1, LLC v. Covington 
		  Special Insurance Co.
Case No. 18-cv-830-JL, Opinion No. 2019 
DNH 050

	 In this Medicare-secondary-payer case, 
the court granted defendant’s motion to 
transfer venue.  Plaintiff previously brought 
a similar lawsuit against defendant in Florida, 
which the Southern District of Florida dis-
missed.  The court found that several private-
interest and public-interest factors weighed 
in favor of transfer to that district, while only 
plaintiff’s choice of forum and the relative 
congestion of the courts weighed against.  
The plaintiff’s choice of forum was entitled 
to lesser weight because the suit was a class 
action, plaintiff was not a resident of New 
Hampshire, and the circumstances suggested 
forum shopping.  16 pages.  Judge Joseph N. 
Laplante.
__________________________________

ZONING

3/27/2019 Macdonald v. Strafford County 
		     Superior Court, et al.
Case No. 18-cv-1100-JL, Opinion No. 2019 
DNH 056

	 In this zoning case, the district court 
granted defendants’ motions to dismiss 
plaintiff’s claims. Plaintiff primarily chal-
lenged several decisions of the Strafford 
County Superior Court.  The district court 
found that these claims were barred by the 
Rooker-Feldman and res judicata doctrines, 
and dismissed plaintiff’s remaining claims 
because of judicial immunity, the Eleventh 
Amendment, and failure to state a claim.  25 
pages.  Judge Joseph N. Laplante.

y Listing from page 39
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SURETY BONDS
Serving New England’s Lawyers Since 1899

•  	 Probate Bonds
•  	 Appeal Bonds
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STEVEN M. NOTINGER
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Accounting Manager
Shaheen & Gordon, P.A., Attorneys at Law, is seeking a full-time 
experienced Accounting Manager in their Dover, NH office.  To be 
successful in this role the candidate must demonstrate the ability to 
work as a member of a team, in addition to working independently. 

Responsibilities:
•	Perform all payroll functions, including payroll taxes
•	Prepare GAAP compliant monthly financial statements 
•	Maintain bank accounts to include funds transfers to and from 

Trust Accounts and monthly bank reconciliation
•	Manage IOLTA accounts to ensure compliance with regulations
•	Research and reconcile any discrepancies in operating and 

IOLTA accounts
•	Process credit cards, as well as monitor credit card payments 

and allocate funds to Trust Account, where applicable
•	Perform General ledger analysis and provide annual financial 

data to CPA
•	Work with benefit insurance and corporate insurance
•	Manage 401(k) reporting and transfer funds as required
•	Work with law firm and handle accounting activity for small prop-

erty entities
•	Supervise finance staff 
•	Specific financial daily, weekly and monthly reporting 
•	Tracking of company vehicles

•	Manage data transfers between Amicus and QuickBooks soft-
ware, to include set up and linking of new employees

•	Ad Hoc duties as needed

Requirements:
•	Must have an Accounting Degree with at least 5 – 10 years’ expe-

rience 
•	Must have payroll experience, supervisory skills, excellent written 

and oral communication skills via email, phone, and in person, 
must be able to work with minimal oversight

•	High degree of attention to detail and trustworthiness, as well as 
respect for confidential information

•	Excellent knowledge of Excel experience is a must.  Amicus soft-
ware experience is helpful 

Prior experience in a law firm is highly desirable; however, we are 
willing to train a candidate with the experience and qualifications 
needed for this position.

Shaheen & Gordon presents a pleasant, supportive, challenging, 
non-smoking work environment. Salary commensurate with experi-
ence, with excellent benefits including a 401K plan. Please email 
your resume, cover letter (including salary requirements) and refer-
ences.

Replies should be emailed to: recruiting@shaheengordon.com.

POSITIONS AVAILABLE
ASSOCIATE ATTORNEY – Well established Upper Val-
ley/West Central New Hampshire Law Firm is seeking 
an associate for general civil practice. Two to four years 
experience preferred.  Small firm atmosphere with fast track 
to partnership for the right candidate. Reply to:  nhlawfirm.
hiring@gmail.com.

ASSOCIATE – Small Bedford NH law firm seeks Associate 
with no less than 3 years’ experience.   Firm currently focuses 
on commercial closings, real estate, as well as corporate and 
contract work.  Individual should have experience with real 
estate and corporate work with the hope of building his/her 
own practice.  Ideal candidate would be licensed in both NH 
and MA.  Please send resume and cover letter to cowen@
owenlegal.com.

ASSOCIATE – Brennan Lenehan Iacopino and Hickey, 
a six-lawyer firm engaged primarily in domestic, civil and 
criminal litigation seeks Associate Attorney with 1-5 years 
of experience.  The successful candidate will have excellent 
research, writing and client management skills and must 
excel at trial preparation. Competitive salary and benefits.  
Please send letter of interest and resume to jrancourt@
brennanlenehan.com.

PROBATE PARALEGAL – Manchester Law Office seeks 
Probate Paralegal for part time position. Flexible hours. 
Experience required. Submit resumes to: mhigham@
nhattorney.com.

FAMILY LAW PARALEGAL – Russman Law Offices - Exeter 
law firm seeks an experienced full-time family law paralegal to 
join our team immediately. The ideal candidate should have 
the ability to multi-task in a fast-paced and growing environ-
ment, and has familiarity in both the family law practice and 
with billable hours. Please forward your resume and cover 
letter to kphinney@russmanlaw.com. Salary commensu-
rate with experience.

OFFICE ADMINISTRATOR – Brennan Lenehan Iacopino 
and Hickey, a six-lawyer firm engaged primarily in domestic, 
criminal and civil litigation seeks innovative and growth-
oriented Office Administrator to oversee all administrative 
and financial operations of the firm. Financial administration, 
accounting (including trust accounting,) HR and marketing 
experience is required. Experience with modern law office 
technology is preferred. Juris experience helpful.  Competi-
tive salary and benefits.  Please send resume to jrancourt@
brennanlenehan.com.

RECEPTIONIST/SECRETARY – Manchester Law Office 
seeks Receptionist/Secretary for part time position. Flexible 
hours. Experience preferred. Submit resumes to: mhigham@
nhattorney.com.

FREE LAW BOOKS
NH reports 1-150, NH RSAs 2001 chapters 1-13-652-679, 
Court Rules 2003-2004, 2004-2005, Tables 1992, Index 
2003. Please call 774-3351 if interested.

LAW FIRM ASSISTANT
Pastori | Krans, PLLC, a Concord, NH litigation firm, seeks a legal assistant with 
law firm experience and who is motivated and performs with great attention to 
detail.  The successful candidate will possess a professional demeanor, exceptional 
communication and organizational skills, and have the ability to multi-task and 
prioritize while working with deadlines.

Part-time and flexible schedules will be considered. Competitive compensation 
package.

Please forward a cover letter and resume to tpastori@pastorikrans.com for 
consideration.

Looking for an experienced 
Family Law Attorney 

for our Plymouth Office.
 

Contact Ora via email oralaw@gmail.com

                                                                                      Schwartzberg Law 

CLASSIFIEDS continued on page 42

Private road issues?

Paul J. Alfano
603-226-1188

paul@alfanolawoffice.com

Who owns  
the road?

Paper street?
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Do you like working with entrepreneurs? Are you interested in joining a 
collaborative and innovative legal practice? Cook, Little, Rosenblatt & 
Manson, p.l.l.c. is a highly-regarded boutique business law firm with an 
opening in its corporate practice group. Our ideal candidate has strong 
academic credentials and 2 - 5 years of sophisticated corporate experience. 
We offer competitive compensation, as well as a platform for you to develop 
client relationships, become involved with 
local organizations, work with high-growth 
businesses, and build your practice in a 
supportive and collegial environment.

To learn more about the firm, visit our website 
at www.clrm.com. To apply, please send your 
resume to Lisa Roy, Hiring Coordinator, at 
l.roy@clrm.com.

Corporate Associate
Do you like working with entrepreneurs? Are you interested in joining a 
collaborative and innovative legal practice? Cook, Little, Rosenblatt & 
Manson, p.l.l.c. is a highly-regarded boutique business law firm with an 
opening in its corporate practice group. Our ideal candidate has strong 
academic credentials and 5-10 years of sophisticated corporate experience. 
We offer competitive compensation, as well as a platform for you to develop 
client relationships, become involved with 
local organizations, work with high-growth 
businesses, and build your practice in a 
supportive and collegial environment.

To learn more about the firm, visit our website 
at www.clrm.com. To apply, please send your 
resume to Lisa Roy, Hiring Coordinator, at 
l.roy@clrm.com.

Corporate Associate

PRIMMER PIPER EGGLESTON & CRAMER PC, a regional law firm with offices in New 
Hampshire, Vermont, and Washington, DC, seeks an attorney to join the legal team in its 
Manchester, New Hampshire office.  The position requires 1 to 2 years’ litigation experience 
and will involve drafting discovery and motions, taking and defending depositions, and 
arguing motions before federal and state courts.  We are seeking candidates with strong 
academic credentials and excellent research, writing and analytical skills.

We offer a competitive salary, comprehensive benefits and a great work environment.  
Qualified candidates may submit letter of interest and resume by e-mail to careers@
primmer.com.

All inquiries are held in the strictest confidence.

Litigation Associate
Manchester Office 

Position Type: Full Time
Department: City Solicitor
Closing Date: 4/22/2019
Salary: $65,371.53 - $93,204.18 / Year
Summary: Provides professional legal representation 
for the City of Manchester; Prosecutes cases within 

the Juvenile Unit; Performs directly related work as 
required.
To view full job description, please use this link: https://
www.manchesternh.gov/Portals/9/SiteContent/
Jobs/Attorney%20I%203-19.pdf

Attorney I	 City of Manchester

Position Type: Full Time
Department: City Solicitor
Closing Date: 4/22/2019
Salary: $19.58 - $27.93 / Hour
Summary: Provides administrative support for the Office 
of the City Solicitor, performs legal research, prepares 

pleadings and other legal documents, manages civil and 
criminal dockets, and performs related work as required.
To view full job description, please use this link: https://
www.manchesternh.gov/Portals/9/SiteContent/Jobs/
Paralegal%203-19.pdf

Paralegal	 City of Manchester

Position Type: Part Time
Department: City Solicitor
Closing Date: 4/22/2019
Salary: $14.93 - $21.31 / Hour
Summary: Performs a variety of general office clerical 
and confidential administrative legal support duties for 

Legal Assistant I - Part Time	 City of Manchester
City Attorneys and related Legal staff; performs directly 
related work as required.
To view full job description, please use this link:
https://www.manchesternh.gov/Portals/9/SiteCon-
tent/Jobs/Legal%20Assistant%201-PT%203-19.pdf

Teaching Lecturer- Business Law - Part-time
 
Plymouth State University seeks applicants for part-time, non-benefited, teaching lecturer faculty 
positions for the Fall 2019 and Spring 2020 semesters to teach one or more of the following courses in 
the undergraduate and graduate business schools: Business Law, Labor & Employment Law, and Health 
Care Law & Ethics.  

PSU is a residential and comprehensive university with a warm and engaged learning community focused 
on teaching excellence and regional engagement. The University is located in the beautiful Lakes Region 
and White Mountains of New Hampshire and serves approximately 4,300 undergraduate and more than 
2,000 graduate students. Plymouth State University is transforming the campus to create a first-of-its-
kind university holistically organized around integrated clusters: Exploration and Discovery; Innovation and 
Entrepreneurship; Arts and Technologies; Health and Human Enrichment; Justice and Security; Education, 
Democracy and Social Change; and Tourism, Environment and Sustainable Development. Our goal is to 
provide an interdisciplinary and innovative learning environment. Students, faculty, staff, and community 
will connect to solve real-world challenges that will benefit people and organizations at all levels. Now is an 
exciting time to join Plymouth State and help shape our new kind of university and ultimately tomorrow’s 
leaders. 
  
Minimal Qualifications: 
• Master’s Degree
• Daytime availability is a must for undergraduate courses

Additional Desirable Qualifications:  
• University level teaching experience.
• Juris Doctorate 
 
Application: Apply online at: http://jobs.usnh.edu/postings/32367

The position will remain open until it is filled or the search is otherwise closed at the University’s discretion.
Applicants should be prepared to upload the following documents when applying online: 
• Cover Letter describing their teaching area of interest; identifies how their qualifications are applicable to 
the position applied for
• Curriculum Vitae 
• Names and telephone numbers of three references relevant to the position 
• Copies of highest degree obtained transcript  

Background Check: The finalists for these positions will be required to undergo a full background check. 
Any offer of employment will be contingent upon satisfactory results. 
 
The University System of New Hampshire is an Equal Opportunity/Equal Access/Affirmative Action 
employer. The University System is committed to creating an environment that values and supports 
diversity and inclusiveness across our campus communities and encourages applications from qualified 
individuals who will help us achieve this mission. The University System prohibits discrimination on the 
basis of race, color, religion, sex, age, national origin, sexual orientation, gender identity or expression, 
disability, veteran status, or marital status. Application by members of all underrepresented groups is 
encouraged. Hiring is contingent upon eligibility to work in the U.S

ELDER LAW/ESTATE PLANNING ATTORNEY

The Nelson-Reade Law Office was established in 1994 and was among 
the very first firms to practice elder law exclusively. We are a small, high 
quality, boutique firm with three attorneys located in trendy, Portland, 
Maine. There are currently four Certified Elder Law Attorneys in the 
entire State of Maine, and two of them are at our firm. We are one of the leading elder law 
firms in Maine and our mission is to provide excellent legal services in a caring and respectful 
manner to our clients.

We are seeking a full-time elder law, trust, estates, and probate attorney with 3 or more 
years’ experience to join our practice in Portland. The applicant should be compassionate, 
friendly, energetic, team oriented and possess strong analytical, organizational and time 
management skills, as well as be able to multi-task. We are looking for someone highly 
motivated to work in a fast-paced environment who is seeking a long term commitment and 
the satisfaction of helping people while practicing law. Prior experience in elder law, real 
estate and or estate planning is preferred. Salary is commensurate with experience with a 
full benefit package. Please email resume and cover letter to Tammy Clifford at tammy@
pnrelderlaw.com. No phone calls please.

LITIGATION LEGAL ASSISTANT
Orr & Reno is looking for an experienced, enthusiastic, and energetic legal secretary to join 
our litigation group. The successful candidate will possess a professional demeanor and 
exceptional organization, written and verbal communication skills. The ability to be flexible, 
multi-task and prioritize is required.  Must be detail-oriented, have superior computer skills 
(to include Microsoft Office Suite, Adobe, scanning and maintaining large, nuanced electronic 
files), be a team player and have the ability to work independently. This position supports 
multiple timekeepers.  A minimum of 3 – 5 years legal assistant experience is required.  This 
is a full-time, 40 hour per week position. 

Orr & Reno offers a competitive salary and benefits package, which includes medical, dental, 
life, 401(k), paid vacation, holidays and sick leave.

Please send resume and cover letter to: 

Orr & Reno, P.A. 
Attention: HR Coordinator 

PO Box 3550 
Concord, NH 03302-3550 

Fax: 603 223-9060 
Email: resumes@orr-reno.com (please send in Word format only) 

No phone calls please 
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1 Wednesday • 8:30 a.m. - 10:30 a.m.
Charitable Trusts and Donor Advised Funds 
with NHCF

• In Person • Webcast
• 120 min. credit
• Concord • NHBA Seminar Room

2 Thursday • 9:00 a.m. - 4:00 p.m.
18th Annual Labor & Employment Law Update 
Video Replay

• In Person Video Replay
• 360 min. credit • incl. 60 ethics/prof.
• Concord • NHBA Seminar Room

9 Thursday • 9:00 a.m. - 4:30 p.m.
Issues in Advanced Personal Injury Litigation

• In Person • Webcast
• 360 min. credit • incl. 60 ethics/prof.
• Concord • NHBA Seminar Room

10 Friday • 9:00 a.m. - 4:30 p.m.
Solo & Small Firm Flight Plan for the 21st Century

• In Person • Webcast
• 360 min credit • incl. 90 ethics/prof. 
• Concord • NHBA Seminar Room

16 Thursday • 9:00 a.m. - 1:15 p.m.
Intellectual Property for the GP

• In Person • Webcast
• 225 min. credit • incl. 30 ethics/prof.
• Concord • NHBA Seminar Room

22 Wednesday • Time TBD
Managing Student Loan Debt and Personal 
Finances

• In Person • Webcast
• Credits TBD
• Concord • NHBA Seminar Room 

GUIDE
Continuing Legal Education

High Quality, Cost-Effective CLE for the New Hampshire Legal Community

April
2019

CLE HIGHLIGHT

5 Ways to Register

nhbar.org/ 
nhbacle

Mail NHBA•CLE 
 2 Pillsbury St.  
 Suite 300 
 Concord, NH 03301

Phone (603) 715-EASY (3279)

Fax (603) 224-3729

Email cmoore@nhbar.org

Website www.nhbar.org/nhbacle

Calendar Overview

Live Programs • Timely Topics • Great Faculty • Online CLE • CLEtoGo!TM • DVDs • CDs • Webcasts • Video Replays • and more!

29 Wednesday • 9:00 a.m. - 4:30 p.m.
23 Mistakes Experienced Contract Drafters 
USUALLY Make with Lenné Espenschied

• In Person • Webcast
• 360 min. credit • incl. 60 ethics/prof.
• Concord • NHBA Seminar Room 

31 Friday • 9:00 a.m. - 4:30 p.m.
When We’re 64   
Answers to Elder Clients’ Frequently Asked 
Questions

• In Person • Webcast
• 360 min. credit • incl. 60 ethics/prof.
• Concord • NHBA Seminar Room

5 Wednesday • 9:00 a.m. - 4:30 p.m.
Cybersleuth’s Guide to the Internet

• In Person • Webcast
• 360 min. credit • incl. 120 ethics/prof.
• Concord • NHBA Seminar Room

21 Friday • 8:30 a.m. - 10:30 a.m.
13th Annual Ethics CLE

• In Person • Webcast
• 120 min. ethics/prof.
• Concord • NHBA Seminar Room

28-29 Friday & Saturday
Annual Meeting

• In Person
• Credits TBD
• Bretton Woods • Omni Mount Washington Resort

Everything You Need to Know 
About UTMA Including 
Conversion to Section 2503(c) Trust
April 23, 2019 • 12-1:00 p.m.

Essentials for Applying the New 
Alimony Law
May 7, 2019 • 12-1:00 p.m.

Recent Changes to Medicare 
Reimbursement for NH Hospital 
Outpatient Services
May 28, 2019 • 12-1:00 p.m.

10 Things Auto Dealer Attorneys 
Should Know 
June 4, 2019 • 12-1:00 p.m.

Stay tuned for more!

Be sure to visit our catalog for other 
archived Learn@Lunch or  
1-Hour or Less Programs. 

(Browse by Subject Matter from 
the CLE catalog home page.)

Virtual  
Learn@Lunch
Webcast SeriesLUNCHLUNCH

LEARNLEARN

nhbar.inreachce.com

JUNE

MAY

Upcoming Programs this Fall
•	 A	Practical	Guide	to	Evidence	Video	Replay
•	 Litigation	Techniques
•	 Writing	to	Win
•	 Lifecycle	of	an	Employee
•	 Administrative	Law

•	 Developments	in	the	Law	2019
•	 In-house	Counsel
•	 37th	Annual	Tax	Forum
•	 19th	Superior	Court	Judicial	Forum
•	 Midyear	Meeting	2020
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NHBA•CLE

For more information go to nhbar.org/nhbacle

 Check-in & continental breakfast begin at 8:30 a.m.  
 NH Bar Association Seminar Room, Concord

Intellectual Property  for the 
General Practitioner 2019

PROGRAM PRICING
SEMINAR	(preregistered): $169 NHBA Member; $85 NHBA•CLE CLUB Members;  
$219 Other/non-NHBA affiliated.  Walk-in on the day of the Program is an additional $15.

This half-day seminar is designed to provide an overview of the major areas 
of IP law, addressing patent law; trade secret law; trademark law; copyright 
law; contractual issues relating to intellectual property, including licensing 
agreements and insurance coverage for intellectual property.

Who should attend?
Anyone whose practice touches on any aspect of intellectual property in a transactional 
or litigation setting may find this seminar useful.

FACULTY

Arnold  Rosenblatt, Program Chair/CLE Commitee Member, Cook, Little, Rosenblatt & 
Manson, pllc, Manchester

Matthew H. Benson, Cook, Little, Rosenblatt & Manson, pllc, Manchester
Daniel J. Bourque, Bourque & Associates, PA, Manchester
Doreen F. Connor, Primmer Piper Eggleston & Cramer, Manchester
Steven J. Grossman, Grossman, Tucker, Perreault & Pfleger, PLLC, Manchester

Thursday 9:00 a.m. - 1:15 p.m. Webcast

May 16 225 min. credit.
incl 30 min. Ethics/Prof.

           In person
NHMCLE

 Check-in & continental breakfast begin at 8:30 a.m.  
 NH Bar Association Seminar Room, Concord

Issues in Advanced Personal 
Injury Litigation

PROGRAM PRICING
SEMINAR	(preregistered): $209 NHBA Member; $159 Members in practice less than 3 years; 
$99 NHBA•CLE CLUB Members; $139 Paralegals, law office staff; $249 Other/non-NHBA affiliated.  
Walk-in on the day of the Program is an additional $15.

Take a deep dive into the complex but critical issues that arise frequently in 
personal injury cases and which can make the difference between a successful 
result and one fraught with problems and unpleasant ramifications for the 
attorney and client alike.  This will be a highly substantive program with materials 
that attendees will save and use for years to come.  The faculty is comprised of top 
experts in their fields, and promises to be heavy on content and substance.  

Who should attend?

Civil litigation attorneys who handle a variety of personal injury matters in New 
Hampshire.  

FACULTY

Peter E. Hutchins, Program Chair/CLE Committee Member, Law Offices of Peter E. 
Hutchins PLLC, Manchester

Ann N. Butenhof, Butenhof & Bomster, PC, Manchester
Doreen F. Connor, Primmer Piper Eggleston & Cramer, Manchester
Peter Early, Ringler Associates, Inc., Windham
Samantha D. Elliott, Gallagher, Callahan & Gartrell, PC, Concord
Scott H. Harris, McLane Middleton Professional Association, Manchester
Christine  Hummel, Hummel Consultation Services, Portsmouth
Kimberly Kirkland, Reis & Kirkland, PLLC, Manchester
Hon. Robert E.K. Morrill, Mediation Arbitration & Judicial Adjudication, Portsmouth
Neil B. Nicholson, McCandless & Nicholson, PLLC, Concord
Mary Elizabeth Tenn, Tenn And Tenn, PA, Manchester

Thursday 9:00 a.m. - 4:30 p.m. Webcast

May 9 360 min. credit.
incl 60 min. Ethics/Prof.

           In person
NHMCLE

 New Hampshire Practice

 18th Annual Labor & 
 Employment Law Update

Thursday 9:00 a.m. - 4:00 p.m.            
         Video Replay

May 2 360 min. Live
incl. 60 min. Ethics/Prof.

NHMCLE

PROGRAM PRICING

VIDEO REPLAY: $195 NHBA Member; $99 NHBA•CLE CLUB Member.

 Check-in & continental breakfast begin at 8:30 a.m.  
 NH Bar Seminar Room, Concord

 New Hampshire Practice

Find out the cutting edge developments in employment and benefits 
law over the past year!  With new members of the US Supreme Court 
and continuing staff changes in the various DOL agencies, there are 
many new developments.

The faculty members that taught that day have extensive practical and 
teaching experience in the labor, employment and benefits law fields 
and are members of the New Hampshire Bar.   The program will include 
a networking luncheon as well as an ethics update on cyber security 
for law firms.

Who should attend?

This fast paced advanced program was designed as an update for 
attorneys with knowledge of labor, employment and benefits law. It 
addresses recent updates in the law over the prior year.

Charitable Trusts and Donor 
Advised Funds with NHCF

PROGRAM PRICING
SEMINAR	(preregistered): $99 NHBA Members; $65 NHBA•CLE Club Members; $129 Non-NHBA 
members. Walk-in on the day of the Program is an additional $15.

Learn the basics of two charitable giving techniques using trusts, the 
Charitable Remainder Trust and the Charitable Lead Trust. In addition, the 
program will include an informative discussion about Donor-Advised Funds 
and other funds at the New Hampshire Charitable Foundation.

Who should attend?
Estate planning lawyers, bank trust officers, accountants and investment 
advisers would benefit from this important program.

FACULTY

Robert A. Wells, Program Chair/CLE Committee Member, McLane Middleton 
Professional Association, Manchester

Michelle M. Arruda, Devine, Millimet & Branch, PA, Concord
Richard C. Peck, NH Charitable Foundation, Concord

Wednesday 8:30 a.m. - 10:30 a.m. Webcast

May 1 120 min. credit            In person
NHMCLE

 Check-in & full breakfast begin at 8:00 a.m. 
              NH Bar Association Seminar Room, Concord

 New Hampshire Practice

Breakfast Forum

V I D E O  R E P L AY
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NHBA•CLE

For more information go to nhbar.org/nhbacle

Solo & Small Firm Flight 
Plan for the 21st Century

Friday, May 10, 2019

This program is designed for attorneys who are planning on 
striking out on their own or are in a small firm as well as those 
who are already there, but want to share tips with others who 
are in the same boat (or small plane!). All aspects of starting 
and running a small law business will be discussed including 
technology, staffing, space, insurance, scheduling, supplies and, 
most importantly, clients.  

An ethics component will be offered. You will hear from 
experienced practitioners about what to do and what not to do 
when choosing clients or accepting cases. We will talk about money 
and trust account management as well as client management, 
competence and balancing life and business. This is a repeat of 
a very successful past program, with a few new twists, that you 
will find rewarding and insightful (not to mention witty, pithy 
and fun!). 

Edward D. Philpot, Edward D. Philpot, Jr., PLLC, Laconia

Sandra L. Cabrera, Waystack Frizzell Trial Lawyers, Colebrook

Jason R. Crance, Attorney at Law, Hanover 

Kelly J. Gagliuso, Bernstein, Shur, Sawyer & Nelson, Manchester

Richard D. Sager, Sager & Smith, PLLC, Ossipee

9:00 a.m. - 4:30 p.m.
Check-in & continental breakfast begin at 8:30 a.m.

NHBA Seminar Room, Concord
360 NHMCLE min. incl. 90 min. Ethics/Prof. • Webcast

PROGRAM PRICING
SEMINAR	(preregistered): $50 NHBA Members (3 or less attorneys in firm); $125 (4 or more 
in a firm; $75 NHBA•CLE CLUB Members; $249 Other/non-NHBA affiliated.  Please call Cheryl at 
603-715-3260 to register a non-lawyer staff person for $75 if accompanied by a lawyer.  Walk-in on 
the day of the Program is an additional $15.

Solo 

practitioners 

$50 for this full 

day CLE!

Act Now!  
Sign up before it sells out!

2   NH Bar Association Seminar Room, Concord

Managing Student Loan Debt 
and Personal Finances

PROGRAM PRICING
SEMINAR	(preregistered):	$25	NHBA	Members	(in	practice	5	years	or	less);	$75	(in	practice	5	
years	or	more)  Walk-in on the day of the Program is an additional $15.

Practical tips from a Financial Planner and a Student Loan attorney for 
individuals with student loan debt and those who advise individuals with 
student loan debt. The following topics will be covered:  

• Managing debt and monthly payments
• Paying down debt
• Repayment options
• The positive and negatives of refinance programs
• Loan forgiveness programs
• Budgets with attention to student loan debt  
• Success stories

Wednesday 9:00 a.m. - Noon Webcast

May 22 165 min. credit            In person
NHMCLE

SAVE THE DATE!

When We’re 64   
Answers to Elder Clients’  

Frequently Asked Questions

PROGRAM PRICING
SEMINAR (preregistered): $209 NHBA Member; $159 Members in practice less than 3 years; 
$99 NHBA•CLE CLUB Members; $139 Paralegals, law office staff; $249 Other/non-NHBA affiliated.  
Walk-in on the day of the Program is an additional $15.

As our clients age, they are often faced with a variety of questions about 
living arrangements, available services and resources, and other steps to 
take to remain independent and healthy.  

Learn how to help counsel your elder clients on their living and care 
options and answer their most frequently asked questions.  

Who should attend?
If you practice elder law, estate planning, family law, or are a public sector 
attorney or elder advocate, this CLE will provide you with critical informa-
tion that you need to know to assist and protect your clients.

Topics to be covered can be found online at nhba.org/nhbacle

FACULTY

John S. Kitchen, Program Co-Chair/CLE Committee Member, John Kitchen Law 
Offices, Laconia and Auburn

Cheryl S. Steinberg, Program Co-Chair/CLE Committee Member, NH Legal 
Assistance, Concord

Wendi Aultman, NH Bureau of Elderly and Adult Services, Concord
Judith L. Bomster, Butenhof & Bomster, PC, Manchester
Dawn Dumont, Opening New Doors, Manchester
Brandon H. Garod, NH Attorney General’s Office-DOJ, Concord
Elizabeth M. Lorsbach, Sulloway & Hollis, PLLC, Concord
Sunniva (Sunny)  Mulligan Shea, NH Attorney General’s Office-DOJ, Concord
Christine C. Wellington, NH Legal Assistance, Concord

Friday 9:00 a.m. - 4:30 p.m. Webcast

May 31 360 min. credit 
incl 60 min. Ethics/Prof.

           In person
NHMCLE

 Check-in & continental breakfast begin at 8:30 a.m. 
              NH Bar Association Seminar Room, Concord

 New Hampshire Practice
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NHBA•CLE

For more information go to nhbar.org/nhbacle

23 Mistakes Experienced 
Contract Drafters  

USUALLY Make 
 with Lenné E. Espenschied

Wednesday 9:00 a.m. - 4:30 p.m. Webcast

May 29 360 min. Live
incl. 60 min. Ethics/Prof.

           In person
NHMCLE

This seminar explains 23 typical stylistic and substantive drafting errors usually 
found in all kinds of transactions, including mergers and acquisitions, contracts 
for the sale of goods and services, licenses, real estate contracts, settlement 
agreements, employment and consulting agreements, partnership agreements, 
and much more.  Novice and experienced drafters will learn highly practical 
techniques to advance their contract drafting skills to the next level.  The 
seminar will recap some of the stylistic recommendations Ms. Espenschied has 
taught in New Hampshire before, using new examples drawn from a 2017 high-
profile merger agreement. 

The seminar also includes brand new substantive content on: 

• the seven components of a basic 
indemnification provision;

• how to use these components to 
negotiate the best deal for your 
client even when the bargaining 
leverage is less than optimal; 

• negotiating strategies for key 
merger concepts, like thresholds, 
baskets, materiality scrapes, and 
indemnification caps; and

• recent Delaware cases on the 
effect of corporate seals.

Last, but not least, this seminar will include an ethics hour with a discussion of 
8 Rules of Professional Ethics that pertain specifically to transactional practice. 

Lenné E. Espenschied
ATLANTA, GA

Ms. Espenschied practiced law in Atlanta, Georgia for 
25 years, focusing on corporation and transactional 
representation of technology-based businesses. She 
is the author of two books published by the American 
Bar Association: Contract Drafting: Powerful Prose in 
Transactional Practice (ABA Fundamentals, 2nd Ed. 2015) 

and The Grammar and Writing Handbook for Lawyers (ABA Fundamentals, 2011). 

See the website for more detailed information on Lenné!

What NH Bar Members had to say from her last 
presentation here at the NHBA!

•	 About the best I have seen.  Very useful.

•	 She was clearly very enthusiastic about the subject matter, which is always nice 
to see in a presenter.

•	 This is the second CLE I have done online with Attorney Espenschied.  She was 
not afraid to directly tackle technical points of writing, and the case studies 
were spectacular.

•	 She was clear and concise. The audience also had some good questions.

PROGRAM PRICING

Early	Bird!		Prepaid		by	May	1,	$229*	•	Prepaid	after	May	1,	$250*	

*Price includes continental breakfast, lunch, refreshments and materials.

 Check-in & continental breakfast begin at 8:30 a.m.  
 NH Bar Association Seminar Room, Concord

T H E  M U S T  H A V E  P R O G R A M !

The Cybersleuth’s Guide to Fast, 
Free, and Effective Investigative 

Internet Research

PROGRAM PRICING

Early Bird!  Prepaid  by May 8, $225    l    Prepaid after May 8, $250

Morning Only webcast $179; Afternoon Only webcast $179; Full day webcast $250

Indicate which Bar you belong to when registering.

In this fast-paced investigative 
research seminar, you will learn 
to create more effective Internet 
searches and also learn to use the 
new Casemaker4 platform for legal 
research.

Mastering Google for 
Investigative/Due Diligence 
Research • Morning Program 
 9:00 - 12:15 p.m.

• Ethics: Duty to Google ~ (New Hampshire Rules of Professional Conduct, Rule 1.1 comment 8; 
ABA Model Rules of Professional Conduct, Rule 1.1 comment 8)

• Learn Google Tips and Tricks and Other Internet Search Strategies
• The Wayback Machine

Investigative and Legal Research: Casemaker, Websites & Social Media 
1:15 p.m. - 4:30 p.m.

• The New Casemaker4 Platform
• Find Out How to Access Expensive Databases…for Free
• Master Quick and Easy Methods to Retrieve Background Information
• From Public Record and Publicly Available Sites
• Discover How to Use Social Media Sites For Investigative Research and 

Evidence…Ethically

For more information on the speakers and program information, go 
to our online catalog at  https://nhbar.inreachce.com/

Wednesday 9:00 a.m. - 4:30 p.m. Webcast

In personJun 5 360 min. credit
incl. 120 min. Ethics/prof.

NHMCLE

Special Partnership with the Maine State Bar Association

Upcoming Live Webcasts  
from our Sharing Network  

(No in-person attendance)

From the Bar Association of San Francisco:
The Keys to the House: Unraveling Damages  

in Real Property Sales (Part 1)
April 17 – 3:00-4:00 pm EST – 60 General NHMCLE Minutes

Patent Subject Matter Eligibility in 2019: Classified or Confused
April 24 – 3:00-4:00 pm EST – 60 General NHMCLE Minutes

The Keys to the House: Unraveling Equitable  
Remedies in Real Property Transactions (Part 2)

May 15 – 3:00-4:00 pm EST – 60 General NHMCLE Minutes

Learn more or register at nhbar.inreachce.com

Online Catalog Search Tips
Utilize the “Sort By” dropdown feature for faster results!
(Located on the upper right hand side of catalog pages)
For Upcoming Events, Sort by: “Event Date (Ascending)”

For Past Events, Sort by: “Recently Added”

All	attendees	will	receive	
a	copy	of	the	speakers’	

550-page	book

The Cybersleuth’s 
Guide to the 

Internet 
(a $64.95 value)!
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NHBA•CLE

For more information go to nhbar.org/nhbacle

Recently Added Online Seminars 
The Top 10 Things Attorneys Should Know  
About Town Meeting
Original Date 3/5/2019 – 60 NHMCLE Minutes

Common Bankruptcy Issues
Original Date 3/7/2019 – 135 General & 60 Ethics/Prof. Minutes

First Party Homeowners’ Insurance Claims
Original Date 3/13/2019 – 210 General NHMCLE Minutes

When Land Use and Environmental Law Collide
Original Date 3/19/2019 – 60 NHMCLE Minutes

A Practical Guide to Evidence
Original Date 3/22/2019 – 300 General & 60 Ethics/Prof. Minutes

Changing the World for Animals
(From the Bar Association of San Francisco)
Original Date 4/12/2018 – 75 NHMCLE Minutes

General Data Protection Regulation (GDPR) & U.S. 
Discovery Parts 1 & 2 (From Georgetown Law)
Original Date 11/15/2018 - 60 General NHMCLE Minutes Each

Cybersecurity: Developing a Privacy and Security 
Program, Regardless of Your Budget (From Georgetown Law)
Original Date 3/13/2018 – 75 General NHMCLE Minutes

	Learn more or register at 
nhbar.inreachce.com

Payment Method  

 Check enclosed  (make all payable to NHBA)          Please bill my       MasterCard       VISA    Discover    AMEX

              
 CREDIT CARD #      CVV CODE  EXP. DATE

  Name on Card     

          
    SIGNATURE 

Send with payment to: NHBA•CLE, 2 Pillsbury Street, Suite 300, Concord, NH 03301 or FAX with MasterCard, VISA or Discover to (603) 224-3729        
(please complete one form for each registrant)

Name __________________________________________________________________________________________________________________________ NHBA ID _____________________________

Firm/Organization __________________________________________________________________________________________________________________________________________________________

Address _________________________________________________________________________________________________________________________________________________________________

Phone _______________________________________________________________________________________   E-mail Address ______________________________________________________________

Check box if NHBA•CLE Club Member   

Seminar Title Date of Live Attendance Book Only DVD Purchase CD Purchase Fee

NHBA•CLE REgistRAtioN FoRm

 Billing Address (if different)

Address   

City State Zip 

 13th Annual 
  Ethics CLE

PROGRAM PRICING
SEMINAR	(preregistered): $50 NHBA Members; $50 NHBA•CLE Club Members; $129 Non-NHBA 
members. Walk-in on the day of the Program is an additional $15.

This annual CLE will provide a general update on developments in New 
Hampshire Professional Responsibility law, as well as a review of specific 
topics including how the Attorney Discipline Office decides to move forward 
with a case, how to make sure you follow the rules for IOLTA accounts, and the 
ethical limits of making public comments about a case. 

Who should attend?
This CLE is our annual update and review of developing issues for all attorneys 
in practice.

FACULTY AND TOPICS

Brian R. Moushegian  
NH Supreme Court Attorney Discipline Office, Concord

How the ADO Decides to Move Forward on a Case

Mark P. Cornell 
NH Supreme Court Attorney Discipline Office, Concord
IOLTA Accounts - Remembering and Following the Rules

Mitch M. Simon 
UNH School of Law, Concord

Conflicts in Insurance Defense - New Hampshire’s Approach

Christine C. List 
 Orr & Reno, PA, Concord

The Ethical Limits When a Lawyer Makes Public Comments About Pending Litigation

Richard Guerriero
 Program Chair/Ethics Committee Member, Lothstein Guerriero, PLLC, Keene

Friday 8:30 a.m. - 10:30 a.m. Webcast

Jun 21 120 min. Ethics/prof. credit            In person
NHMCLE

 Check-in & full breakfast begin at 8:00 a.m. 
              NH Bar Association Seminar Room, Concord

 New Hampshire Practice

Breakfast Forum
$50 for  

2 hours of  

ethics  

credit!
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Trusted by more than 35,000 firms and
Rated ‘5-Star’ on

In our firm, it's actually fun to do our 
billings and get paid. I send our bills 
out first thing in the morning and 
more than half are paid by lunchtime. 
LawPay makes my day!

 – Cheryl Ischy, Legal Administrator
Austin, Texas

LAWPAY IS
FIVE STAR! 

888-491-7596 or visit  lawpay.com/nhba

Getting paid should be the easiest part of your job, 
and with LawPay, it is! However you run your firm, 
LawPay's flexible, easy-to-use system can work for 
you. Designed specifically for the legal industry, your 
earned/unearned fees are properly separated and 
your IOLTA is always protected against third-party 
debiting. Give your firm, and your clients, the benefit 
of easy online payments with LawPay.

THE #1 PAYMENT SOLUTION
FOR LAW FIRMS

LawPay is a registered agent of Wells Fargo Bank N.A., Concord, CA and Citizens Bank, N.A., Providence, RI.

PAYMENT INBOX

INVOICE PAID
receipts@lawpay.com

$775.00

INVOICE PAID
receipts@lawpay.com

$1,500.00

INVOICE PAID
receipts@lawpay.com

$900.00

Proud Member
Benefit Provider

Now accept check payments online 
at 0% and only $2 per transaction!

PAY LAWYER


