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2nd edition:

Patriots, Pirates, Politicians, and Profit Seekers was updated in 2015 to include U.S.
Supreme Court cases involving New Hampshire that were decided since its original publication
in 1996, and to make the book and the associated teachers” guide available electronically. The
impetus for the update was the New Hampshire Supreme Court Society’s creation of a traveling
exhibit about New Hampshire’s role in the United States Supreme Court. While creating that
exhibit, the Society became aware of the New Hampshire Bar Association’s book, Patriots,
Pirates, Politicians and Profit Seekers, published with the assistance of a grant from the United
States Department of Education. The Society and the Bar Association collaborated to update this
valuable teaching tool, adding recent cases and converting it to an electronic publication that
would be easily accessible to schools and the public.

Many people are responsible for this effort. Mary Susan Leahy, the first president of the
NH Supreme Court Society, was instrumental in getting both the exhibit and update off the
ground and keeping the projects on track. The Honorable Kathleen A. McGuire, attorney Robert
J. Lamberti, Jr. and Art Pease, a retired teacher, assisted by the book’s original authors, attorney
Martin J. Bender and Joan M. Blanchard, a retired teacher and librarian, all contributed to
writing new case summaries and integrating them with the original text.

From the NH Bar Association Staff, Robin E. Knippers, Law Related Education
Coordinator; Dan Wise, Communications Director, and Karrie Fesette, Website Coordinator,
teamed up to incorporate the revisions and format the electronic edition. Matthew Young,
Content Specialist, assisted with the cover design.

Joan M. Blanchard took on the difficult task of updating the Teachers” Manual, ensuring
that it informs teachers how these materials meet the NH State Frameworks, Common Core
State Standards and the AASL Standards for the 21st Century Learner in Action.

Hon. Kathleen A. McGuire




From the 1st edition:

It would have been impossible to prepare this book without the assistance of many
people. We wish to thank our colleagues in Connecticut who gave us the original idea for this
book. Also we are grateful to all the members of the New Hampshire Bar Association Law
Related Education Advisory Board, with whom we have served. Special recognition goes to
those members who served on the original committee to identify the possible cases. They are
Jim Allmendinger, John Curran, Everett Edmunds, Sally Jensen, Jim Krowlikowski, Art Pease,
and Howie Zibel. The continuing support from the staff of the New Hampshire Bar Association
through the years has also been invaluable. We would like to especially thank [former
Association staff members] Pat Barss, Holly Belson, and Pat Brent for their time and hard work.
The staff members of the New Hampshire State Library, the Concord Public Library, and the
New Hampshire Law Library were unfailingly helpful and courteous.

The Merrimack Valley School Board provided the opportunity to complete this work by
granting a sabbatical. The students at Merrimack Valley High School have given us a testing
ground for many years to try ideas, and we thank them, as well as the administrators and staff.

In closing, our gratitude goes to our families for their support, their willingness to listen
to us talk about these cases, and their sacrifices which enabled us to finish this work.

Joan M. Blanchard

Attorney Martin J. Bender




OUUBEUVEUDPOOD

With an historic vote on June 21, 1788, New Hampshire ratified the new United States
Constitution. By being the ninth state to do so, New Hampshire was responsible for approval of
the document which had been voted on by the delegates to the convention in Philadelphia the
previous year.

In the more than two hundred years since that time, New Hampshire citizens have had
many encounters with the U.S. Supreme Court over the interpretation of the Constitution. Some
of these cases have been memorable, establishing legal principles that have affected the
relationship between citizens and our government. Others have interest today primarily for
historians. We have selected those cases making constitutional history in one way or another to
present in this book. It is our hope that learning about these cases will help students in New
Hampshire appreciate the dedication and patience of the citizens who were willing to sacrifice
in order to protect everyone's rights and freedoms.

This book is designed to provide students and teachers in New Hampshire high schools
with information and activities that are specific to this state, to be used in conjunction with the
study of our nation's history and government.

A separate teachers’ guide elaborates on ways in which the discussions of these cases can
be extended into other areas. Our second edition, produced in 2015, updates the book with
cases presented to the U.S. Supreme Court since the original publication and has been
reformatted to allow for electronic distribution.

We trust that using the book will bring students, teachers, and other readers as much

enjoyment as we received from researching and writing it.
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This Teacher’s Guide to Patriots, Pirates, Politicians and Profieekerhas four elements for
each chapter: a listing of relevant NH Frameworks, Common Core and American Association of
School Librarians standards, a list of vocabulary based on the book’s glossary, questions for
guided reading of each chapter and some suggested activities and ideas for further research.

The listing of standards is not all-inclusive but is meant as a starting point for teachers to
identify standards for whichever portions of the activities they may choose. Full text of all the

standards may be found at NH Frameworks, Common Core State Standards, AASL .

In many instances, it would be helpful for teachers to have an attorney as a resource
person for the class or to participate in some way in a class activity. If you do not have an

attorney who works with you, please contact the LRE coordinator at the New Hampshire Bar

Association. Other activities readily lend themselves to active involvement by a local police
officer. Over the years, police departments in the state have been very supportive of law-
related education. If you have not already done so, please involve your local department.

To help integrate this material into your existing curriculum, there is a list of cases by
historical period, and a list by the article/amendment number of the US Constitution. Because
the materials are suitable for history, government (civics) and even some business courses, we
have tried to make this resource as flexible as possible.

Many of the activities promote students doing research. While many resources are now
available electronically, many excellent older sources remain available only in print form.
Working collaboratively with your school librarian will be helpful and to that end, each chapter
has suggested standards from the AASL Standards for the 29Century Learner in Action

In closing I'd like to thank the many people who assisted in preparing this guide with
special thanks to Art Pease for his help with the Suggested Resources.

Joan M. Blanchard
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http://www.education.nh.gov/instruction/curriculum/social_studies/index.htm
http://www.corestandards.org/
http://www.ala.org/aasl/standards-guidelines/crosswalk
http://www.nhbar.org/law-related-education/default.asp
http://www.nhbar.org/law-related-education/default.asp
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Many of the earliest cases heard by the United States Supreme Court are about topics
that would not occur in today’s world. Such were the first two cases to reach the Court from
New Hampshire. Both are about privateering, one from the Revolutionary War and the other
from the War of 1812. At the time these cases were heard and decided, there were few

precedents. The Supreme Court was establishing its place in the government and in the life of

the nation; all of its actions had an impact.

Pirates or Not? The Fight for Independence

At the start of the Revolutionary War, the 13 colonies faced a formidable foe. With the
largest navy in the world, Great Britain easily outnumbered the few vessels available to the
colonies. For them to build, equip, and man ships to meet the British navy, it would take time.
Until the colonies could defend the ports and their merchant ships, they would remain very
vulnerable.O

Some ship owners were authorized to become privateers by individual colonies and by the

Continental Congress, to fulfill the pressing need for a navy. Privateers were people who
privately owned ships that, after posting a bond to insure they would obey existing maritime
laws, were issued letters of marque and reprisal. These letters authorized the armed ships to sail
against the commercial or warships of the enemy. Once they captured an enemy ship it had to
be brought to an American port and a trial held to determine who had the right of ownership of

the ship and any cargo.

Penhall ow v. Doane’s Administrators

Petitioner: John Penhallow

Respondent: Administrators of Elisha Doane's estateO

Citation: 3 Dallas 54

Lawyers: O William Bradford, US Attorney General; Mr. Ingersoll, Mr. Dexter,
Mr. Tilghman, Mr. Lewis

Started: Nov. 11, 1777

Decided: Feb. 24, 1795

Who won: O Doane's Administrators

11
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https://supreme.justia.com/cases/federal/us/3/54/case.html

Opinion: Seriatim, first by Justice William Paterson

On July 3, 1776, New Hampshire's government enacted the recommendations of the
Continental Congress on the topic of privateering. An admiralty court was established in
Portsmouth, with a judge and a 12-member jury to hear cases. The owner of a ship seized by a
privateer had to prove why the vessel and its cargo should not be taken and should not be sold
to benefit the privateers. Privateers were entitled to keep the entire value of ships seized with
the profits being divided among owners, captain and crew according to a formula agreed upon
prior to leaving port. A ship that was outfitted at government expense was entitled to keep one-
third of the profits with the remaining two-thirds going to the government.

New Hampshire laws established an appeals process from the admiralty court to the
state's Superior Court (then the highest State Court). If a vessel was authorized by the
Continental Congress, it had the right of further appeal to a court established by the Continental
Congress.

Approximately 100 privateers operated out of Portsmouth during the Revolutionary
War. These vessels had crews ranging in size from 30 to 50 men and carried eight to 10 guns.
Despite the possibility of becoming a prisoner of the British or of being impressed into the
British navy, the average man preferred to sail on a privateer rather than a ship of the official
American navy because he could make more money. Crews' shares of profits from any ships

seized were in addition to their wages.

Background

In the spring of 1775, before the war actually began, the ship Susannal(in some sources
called the Lusanna)sailed for England with a cargo. It was owned by three men from Boston:
Elisha Doane, Isiah Doane and James Sheppard. When the Susannalreached England, the
Revolution was under way, and the ship could be confiscated by the British. To prevent this, the
ship's registration was transferred to Elisha Doane's son-in-law, who was a British subject. By
1777 the Susannalsailed to America under the British flag. Before it could reach its intended
destination of Halifax, Canada, it was captured by the McClary, a privateer owned by 11 of

Portsmouth's leading citizens, including John Penhallow.

12
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On November 11, 1777, libels were filed in the NH Maritime Court. Judge Joshua Brackett
heard the case on December 16, 1777. Joshua Wentworth and George Wentworth represented
the owners and crew of the McClary. They argued that the Susannatwas a British ship carrying
contraband. The agent representing the Susannah'sowners said it was an American ship in
disguise returning voluntarily to its American owners. The jury found for the McClary, and the
Susannalwas ordered to be sold with its cargo and the proceeds distributed to the McClary.

An appeal was immediately filed with the NH Superior Court. In September of 1778 this
court affirmed the lower court's decision, and the Susannahwas sold, with the prize money
distributed to the McClary's owners and crew.

The NH Superior Court refused to permit the Susannah's owners to appeal to the
Continental Congress, so Elisha Doane and his co- owners petitioned Congress to review the
case. Congress referred it to the Continental Commissioners of Appeals. By June of 1779, the
Commissioners had decided that they did indeed have the authority to hear the appeal. The
case dragged on until 1783 when a new Court of Appeals established by the Articles of
Confederation reversed the New Hampshire court's 1778 decision. Under the Articles of
Confederation, this court had no way to enforce its decision and New Hampshire's government

refused to do so, protesting the decision as an invasion of states' rights.

Another Court, Another Chance

The US Constitution became effective in 1787 and two years later, by the Judiciary Act of
1789, federal courts were organized. The owners of the Susannatsaw a new opportunity to
recover their losses. Elisha Doane had died, but the administrators of this estate sued John
Penhallow and the other McClary owners in US District Court in New Hampshire, asking the
court to enforce the decision of the Confederation Court of Appeals. After a transfer to the US
Circuit Court, the verdict was affirmed and damages of $38,500 were ordered to be paid to the
owners of the Susannah

Another appeal, this time by the McClary's owners, was filed with the US Supreme Court.
The case was argued between February 6 and February 17, 1795. On February 24, 1795 the Court

announced its decision (Penhallovet. al. v. Doane's Administrators3 Dallas 54). The authority of

13
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the Confederation Court over the State Courts was affirmed and the verdict in favor of the
Susannah'sowners was upheld. This time the McClary owners carried out the court's decision,

and $38,500 was paid to the Susannalowners.

More Pirates?

When the United States declared war on Great Britain on June 18, 1812, the problems of
defending the country against the world's largest naval power were the same as during the
Revolutionary War. Privateers were still authorized to supplement the navy. Sailors who could
earn the immense sum of $1,000, in addition to their wages, on a single cruise preferred to serve

on privateers rather than in the navy (Maclay, 1968, p. 7).

St. Lawrence, Webb, Master

Petitioner: Owners of the St. Lawrence
Respondent: Owners of the America

Citation: 8 Cranch 434, 9 Cranch 1210

Lawyers: Daniel Webster,QMIr. Irving, Mr. Pitman
Started: June 20, 1813

Decided: February 25, 1815

Who Won: Owners of the America

Decision: 7-00

Opinion: Justice Joseph Story

The Americawas built in 1804 for the East India trade and converted to aGprivateer. Owned
by George Crowninshield and@ons of Salem, Massachusetts, she weighed 350Qons and carried
a well-organized crew of menQind 20 guns. One of the most successful of the privateers, she
eventually earned $600,000 in dividends for the ownersQind shareholders duringGhe war
(Paing 1919, p. 129).

On June 20, 1813, about one year after the official declaration of war, the Americaout of
Portsmouth captured the St. LawrenceThe St. Lawrenceavas carrying a cargo from Liverpool to
the United States with Silas Webb as the ship's master. The St. Lawrencérad been owned by
Robert Dickey of New York and Hugh Thompson of Baltimore. Two months earlier, this ship

had sailed from Sweden to Liverpool, England, with a cargo of iron and other materials.

14
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https://supreme.justia.com/cases/federal/us/12/434/

In May of 1813, the English agent for Dickey and Thompson sold the ship to a Liverpool
firm with the contract subject to approval by the American owners. The Privy Council of Great
Britain gave the ship a license to export to the United States, although the two countries were at
war. The Americabrought the St. Lawrencénto Portsmouth and court proceedings were started.
The St. Lawrencend its cargo were auctioned on Wednesday, November 3, 1813, in
Portsmouth.

Daniel Webster was hired by some of the owners of the St. Lawrenceo appeal the case. One
of the owners” arguments was that they had no knowledge of the declaration of war by the
United States against Great Britain and therefore their cargo was not contraband. Other owners
of cargo on board argued that the goods were not contraband because they were in payment of
debts due before the war began or that the goods were purchased before the war and never
shipped. The US Supreme Court decision was given on March 16, 1814 by Justice Livingston (8
Cranch 434). The Court affirmed the Portsmouth court's decision saying that 11 months was
more than sufficient time to learn about the declaration of war. Some of the defendants were
given additional time to furnish proof of their claims. Since no proof was ever furnished, their

results were the same (9 Cranch 121, Justice Story).

Why These Cases Matter Today

Although privateers were outlawed by international agreement in the 19th century, the
St. Lawrenceind the Susannaltases helped establish the authority of the US Supreme Court and
its ability to arbitrate admiralty cases. Article III of the constitution grants this authority, but as
we have seen with the conditions under the Articles of Confederation, court decisions which are
enforced by the other branches of government are sometimes necessary to give support to the
meaning of the written words. The relationship between the courts of an individual state and

the US Supreme Court was being established.

31 EET I UzUw- 601 U
N.H. Frameworks SS:CV:12:1.2, SS:CV:12:1.3, SS:EC:12:5.3, SS:HI:12:1.3, SS:HI:12:2.2

CC9-10WH/SS 1, 7, 8,9, 10; S&L 1&2; CC11-12WH/SS 1, 7, 8, 9, 10; S&L 1&2
AASL21.1,114,115,1.1.7,2.1.6,2.1.5,1.1.9,3.3.3
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Note:The vocabulary, questions for guided reading, discussion questions and activities have
been divided in two parts for the convenience of teachers who may wish to use these section in
conjunction with the study of the Revolutionary and the War of 1812. If the chapter is used in

its entirety, the guided reading questions marked with an asterisk may be omitted.

Additional Source:A good source of additional activities on privateering is the Classroom Study
Guide to New Hampshire: Years of Revolutiammpiled by Art Pease and published by Profiles

Publishing Corporation, Hanover, NH.

Factual Noteln 1856, by signing the Declaration of Paris, the United States and other countries

agreed not to issue letters of marque and reprisal.

Pirates or Not?
Vocabulary

admiralty court
affirm

appeal
contraband

libels
privateer
Questions for Guided Reading
1. Why were privateers essential during the Revolutionary War?
2. What were privateers permitted to do?
3. What is the difference between a pirate and a privateer?
4. How did the benefits of privately funded privateers differ from those outfitted at

government expense?

o

Why did men prefer working on privateers to being in the navy?

6. Was the Susannah a British ship or an American ship when it sailed from England to
Halifax?

7. Why did the New Hampshire government fail to enforce the ruling of the

Confederation Court of Appeals?

16
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8. Which side ultimately won, the McClary or the Susannah?

More Pirates?

Vocabulary

affirm

appeal
contraband

privateer
Questions for Guided Reading

1. What were privateers permitted to do?

2. What is the difference between a privateer and a pirate?

3. Why did men prefer serving on a privateer to being in the navy?

4. Give a specific example of the success enjoyed by privateers in the War of 1812.

5. What evidence shows that the St. Lawrence was a British ship?

6. What arguments did the owners of the St. Lawrence use to show that their goods

were not contraband?

7. Why were privateers essential during the War of 18127
Research Challenge

Investigate the use of private contractors to provide security for the United States in
countries such as Iraq and Afghanistan. Are these modern day contractors the equivalent of
privateers? Include detailed information in your answer such as statistics, powers given to

them, and any Constitutional authority.

Debate Challenge
Should the U.S. government allow private companies to carry out functions that have
traditionally been handled by government agencies? Include Constitutional issues in your

preparation for a debate.

17
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“1t i1is, sir, a smal/l colitege and yet there are th

In the spring of 1815, John Wheelock, second president of Dartmouth College, wrote and
distributed a pamphlet attacking the trustees of the college. He alleged that the trustees were
using the college to establish a politico-religious hierarchy based on Federalism and
Congregationalism. In addition, he asked the state legislature to investigate the situation. The

trustees did not oppose the investigation.

Trustees of Dartmott College v. Woodward
Petitioner: Trustees

Respondent: William Woodward

Citation: 4 Wheaton 5180

Lawyers: Daniel Webster, Francis Hopkinson, John Holmes, William Wirt
Started: Spring, 1815

Decided: March, 1819

Who Won: Trustees

Decision: 5-1 (3 opinions)

Opinion: Chief Justice John Marshall

The trustees responded to Wheelock's charges by firing him and hiring a new president.
Charges and counter-charges were made in private letters all over New England and in articles
in local newspapers. By 1816 the future of Dartmouth College and Wheelock's allegations were
among the major issues of the gubernatorial campaign.

William Plumer, a Republican who supported Wheelock, was elected governor. In his
inaugural address he devoted considerable time to the Dartmouth question and gave
recommendations to the legislature for action beyond their investigation. Plumer asked
legislators to increase the number of trustees, to make the board no longer a self-perpetuating
group, and to require the president to report annually to the New Hampshire Legislature. The
justifications for his suggestions were that the college was for the public good, not the benefit of
the trustees; that the college had requested the legislative investigation; and that the State had

helped to support Dartmouth. From the time of King George III, whose representative in New

18
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Hampshire had issued the original charter to Dartmouth in 1769, to Plumer’s time, this support
from the colonial and later state governments had given Dartmouth three townships of land
(the Dartmouth Grants), $900 in 1805 to end a deficit and $3,450 to build a medical school in
1809.

After intense political maneuvering on the part of both the Federalist and the Republicans,
a law was passed establishing a new board of trustees and a board of overseers for Dartmouth
University. Governor Plumer and the Executive Council quickly appointed people to fill the
new positions and as one of the new trustees, Plumer called a meeting of the board. The new
Dartmouth University was essentially a state university, and the treasurer of the new board,

William H. Woodward, possessed the old college charter, seal, records and account books.

What Happened to the Students?

While the politicians argued and maneuvered and the lawyers started various proceedings
in the courts, the students had to choose sides. Most students selected sides based on their and
their fathers' political beliefs. By the fall term of 1817, Dartmouth College under the old trustees
had 95 students meeting in borrowed rooms in the village of Hanover, while Dartmouth
University under the new trustees had 14 students meeting in Dartmouth Hall. In November
there was even a fracas over who would control the books of two literary societies. The
university forces controlled the library but still broke into rooms in Dartmouth Hall which
contained the other books.

Awakened by the noise of an ax being used to break down a door, college students
armed with sticks of firewood threatened the university students. No one was injured, but the
university boys were forced to leave under the crossed clubs of the college boys (Garraty, 1975,

p. 24-25). Both the college and the university held graduation ceremonies.

The Courts Act
In 1815, John Wheelock had sent Daniel Webster $20 and asked him to be his lawyer at the
time of the legislative investigation since Webster, a Dartmouth graduate, had previously

agreed to give him professional assistance. Webster did not assist Wheelock, and by 1817 was

19
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advising the old trustees of Dartmouth College to sue Woodward to recover the items in his
possession and to pay them $50,000 in damages.

The initial court proceeding should have been held in the western circuit court of New
Hampshire, but the judge was none other than William Woodward, the person being sued by
the college trustees. By agreement of lawyers on both sides, the case was transferred to the
Superior Court (the highest court in the state). All of the justices of this court were Republicans
appointed by Governor Plumer. The college trustees were represented by Jeremiah Smith,
Jeremiah Mason, and Daniel Webster, while Judge Woodward was represented by George
Sullivan and Ichabod Bartlett. The Superior Court decided in favor of Woodward and the
university trustees.

Chief Justice Richardson gave the court's decision stating that it was against public policy
to put control of institutions of higher learning in the hands of the few. He thus sided with the
lawyers who claimed that the state legislature can regulate an institution that exists to provide
education for the public. He cited the NH Constitution to support his opinion that "The
education of the rising generation is a matter of the highest public concern, and is worthy of the
best attention of every legislature" (1 NH 135). He reasoned that the King, in granting the
original charter, did not have the power to limit the number of trustees forever, in the same way
that a legislature does not have the power to control acts of future legislatures. Therefore, the
contemporary New Hampshire Legislature was justified in changing the number of trustees to

better meet the needs of the public.

Appeal to the US Supreme Court

The college trustees promptly appealed their case to the US Supreme Court. Daniel Webster
and Francis Hopkinson argued for the plaintiffs, while the defendants were represented by John
Holmes and US Attorney General William Wirt. When the case was argued on March 10-12,
1818, Webster spoke for nearly five hours, ending with his famous emotional appeal: "It is, sir,
as I have said, a small college, and yet there are those that love it" (Garraty, p. 27). The Supreme

Court ended the session without issuing a decision.

20
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Neither side in the controversy was willing to wait patiently for the Court's answer. Both
started trying to pressure the judges they viewed as potentially undecided. For example, Daniel
Webster furnished Judge Joseph Story with copies of the arguments used by the plaintiffs,
partly to counteract the widely circulated copies of Chief Justice Richardson's New Hampshire
decision. Meetings were held with Governor Clinton and Chancellor Kent in Albany, New York
to convince them to influence Justice Livingston, with whom they had been associated.

Finally at the beginning of the March 1819 term of the US Supreme Court, Chief Justice
John Marshall gave the court's decision. By a vote of 5 to 1, the Court reversed the NH Superior
Court's decision and supported the college trustees. Marshall found that the college charter was
a contract and that the college was a private, not a public, corporation. The contract clause of the
US Constitution therefore prevented the State from changing the charter granted in 1769. Judge
Story's concurring opinion suggested that state legislatures could keep the power to change

charters by including clauses in the original charter that reserved that power to the legislature.

Ayotte v. Planned Parenthood of Northern New England

Petitioner: Kelly A. Ayotte

Respondent: Planned Parenthood of Northern New England

Citation: 546 U.S. 320

Lawyers: Paul D. Clement, Kelly A. Ayotte, Michael A. Delaney, Daniel J. Mullen,

Laura E.B. Lombardi, Anthony I. Blenkinsop, Dara Klassel, Martin P.
Honigberg, Jennifer Dalven, Steven R. Shapiro, Louise Meling, Talcott
Camp, Corinne Schiff, Brigitte Amiri, Diana Kasdan, Lawrence A.

Vogelman.
Started: June 19, 2003
Decided: January 18, 2006
Who Won: Planned Parenthood
Decision: 9-0
Opinion: Justice Sandra Day O’Connor
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Almost 200 years after Dartmouth College, a second case with a heavy mix of New
Hampshire politics reached the United States Supreme Court. In 2003, the New Hampshire
Legislature passed a law prohibiting doctors from performing abortions on minors without first

notifying parents. The law made exceptions when an abortion was necessary to save the minor’s

21

——
| —


https://supreme.justia.com/cases/federal/us/546/320/

life or if a judge authorized the abortion. Several health care providers went to federal district
court to stop enforcement of the law because it did not also except emergency situations when
the minor’s health was in serious danger.

Federal District Court Judge Joseph DiClerico ruled that the law was invalid because it did
not provide for emergency abortions where the minor’s health was at serious risk. The First
Circuit Court of Appeals affirmed and struck down the entire law as unconstitutional.

The case took an interesting political twist on its way to the Supreme Court. A Republican,
Craig Benson, had been governor when the bill was passed and litigated in the lower federal
courts. A Democrat, John Lynch, was elected governor in 2004. Lynch told NH Attorney
General Kelly Ayotte that he did not want to pursue the case in the Supreme Court. Over the
governor’s objection, Ayotte continued the appeal. Governor Lynch filed a separate brief in the
Supreme Court opposing the position taken by his own attorney general.

The case was much anticipated because it was the first abortion case the court had agreed
to hear in five years. However, Justice Sandra Day O’Connor, writing for the unanimous Court,
and in her last opinion before retiring, did not revisit prior Supreme Court rulings on abortion.

(Ayotte v. Planned Parenthood of Northern New England, 2005.) She agreed with the lower

courts that existing law mandated that any parental notification law contain an exception when
the minor’s health was in serious danger. She disagreed only with the “most blunt remedy”
they imposed, invalidating the entire law. The Court remanded the case to the US District Court
to determine what the legislature intended if only part of the bill was unconstitutional.
However, the New Hampshire Legislature repealed the bill before it made its way back to the

district court, thus making the issue moot.

Why These Cases Matter Today

By establishing that private corporate charters are contracts protected by the Constitution,
businesses were freed to adopt whatever charter terms they wished without fear of state
interference. This protection encouraged economic ventures and development and, coupled
with the arrival of the Industrial Revolution, led to the enormous growth of corporations, the

foundation of the modern US economy. The Dartmouth case also significantly influenced the
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development of higher education by ensuring that private colleges would operate free of state
interference. This encouraged the growth of public universities as states desired to assert some
control over higher education and could do so most effectively by founding their own
educational institutions.

Unlike Dartmouth, the ultimate legal effect of the much anticipated Ayotte case turned out
to be minimal. The Supreme Court did not revisit any of its prior rulings on abortion, and the
New Hampshire Legislature repealed the law soon after the case was remanded. However, by
not revisiting their prior decisions and agreeing with the lower courts that any parental
notification law must contain an exception for the health of the minor, the Supreme Court
reaffirmed its stance on abortion. The case is also significant because it was Sandra Day
O’Connor’s last Supreme Court opinion and her departure, as the “swing vote,” from the Court,

has impacted the outcomes of significant Supreme Court decisions since that time.
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Vocabulary

appeal

reverse

Questions for Guided Reading

1. What recommendations did Governor Plumer give the New Hampshire Legislature for
changes to Dartmouth College?

2. What action, if any, did the Legislature take?

3. Identify William Woodward.

4. Today some people would perceive Daniel Webster to have had a conflict of interest in
this case. What facts support this position?

5. How did the New Hampshire Superior Court rule in this case? Why?

6. Who were the attorneys for each side at the U.S. Supreme Court?
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7. What did the attorneys do after their arguments were given orally to the US Supreme
Court?

8. What was the US Supreme Court’s decision?

9. What was the constitutional basis for this decision?

10. In 2003, the New Hampshire Legislature passed a law regarding minors and abortions.
Why was it ruled invalid by the federal courts?

11. What was the political twist when the case was appealed to the US Supreme Court?

12. Why was the issue ultimately determined to be moot?

Questions for Class Discussions/Id eas for Research Projects and Writing Assignments

1. Should a legislature be able to commit future legislatures to certain acts? That is, can a
legislative decision ever be permanent? Debate the pros and cons.

2. If Chief Justice Marshall had delivered a different opinion in the Dartmouth case, what
might have been the effects on businesses?

3. In the Dartmouth case, both sides lobbied the justices of the US Supreme Court whom
they had identified as undecided. Should this type of lobbying be permitted today?
What are the advantages and disadvantages?

4. The case of Shannon Faulkner, a female, seeking admission to an all-male college, The
Citadel, highlighted the issue of single-sex colleges in 1994. Are such colleges
constitutional? Are colleges that require students to attend a particular type of religious
service constitutional? Should there be limits on the influence government can exert
over education at the college level? If so, what are those limits?

5. Research the life and beliefs of Daniel Webster. Now imagine that you are he. Justify
your reasons for changing sides in this case using details from your life.

6. Compare and contrast the excerpts on education from the decisions of Chief Justice
Marshall and Chief Justice Richardson. Explain which of these most closely reflects your

personal beliefs and why.

Chief Justice Richardson on Education in Trustees of Dartmouth College v. Woodward

24

——
| —



...Ihave looked into this case with all the attention of which I am capable, and with a most
painful anxiety to discover the true principles upon which it ought to be decided. No man prizes
more highly than I do, the literary institutions of our country, or would go farther to maintain
their just rights and privileges. But I cannot bring myself to believe, that it would be consistent
with sound policy, or ultimately the true interest of literature itself, to place the great public
institutions, in which all the young men, destined for the liberal professions, are to be educated,
within the absolute control of a few individuals, and out of control of the sovereign power — not
consistent with sound policy, because it is a matter of too great moment, too intimately connected
with the public welfare and prosperity, to be entrusted in the hands of a few. The education of
the rising generation is a matter of the highest public concern, and is worthy of the best attention
of every legislature. The immediate care of these institutions must be committed to individuals,
and the trust will be faithfully executed so long as it is recollected to be a mere public trust, and
there is a superintending power, that can and will correct every abuse of it. But make the trustees
independent, and they will ultimately forget that their office is a public trust — will at length
consider these institutions as their own — will overlook the great purposes for which their powers
were originally given, and will exercise them only to gratify their own private views and wishes,
or to promote the narrow purposes of a sect or a party. It is idle to suppose that courts of law can
correct every abuse of such a trust. Courts of law cannot legislate. There may be many abuses
which can be corrected by the sovereign power alone. Nor would such exemption from
legislative control be consistent with the true interest of literature itself, because these institutions
must stand in constant need of the aid and patronage of the legislature and the public; and
without such aid and patronage, they can never flourish. Their prosperity depends entirely upon
the public estimation in which they are held. It is of the highest importance that they should be
fondly cherished by the best affections of the people, that every citizen should feel that he has an
interest in them, and that they constitute a part of that inestimable inheritance which he is to
transmit to his prosperity in the institutions of his country.

’] am aware that this power in the hands of the legislature may, like every other power,
at times be unwisely exercised; but where can it be more securely lodged? If those whom the

people annually elect to manage their public affairs, cannot be trusted, who can?...

25

——
| —



Selections taken from 1 NH 1337.
Chief Justice Marshall on Education in Trustees of Dartmouth College v. Woodward

...That education is an object of national concern, and a proper subject of legislation, all
admit. That there may be an institution founded by government, and placed entirely under its
immediate control, the officers of which would be public officers, amenable exclusively to
government, none will deny. But is Dartmouth College such an institution? Is education
altogether in the hands of government? Does every teacher of youth become a public officer, and
do donations for the purpose of education necessarily become public property, so far that the will
of the legislature, not the will of the donor, becomes the law of donation? These questions are of
serious moment to society, and deserve to be well considered.

Doctor Wheelock, as the keeper of his charity school, instructing Indians in the art of
reading, and in our holy religion; sustaining them at his own expense, and on the voluntary
contributions of the charitable, could scarcely be considered as a public officer, exercising any
portion of those duties which belong to government; nor could the legislature have supposed,
that his private funds, or those given by others, were subject to legislative management, because
they were applied to the purposes of education.

...Dartmouth College is an eleemosynary institution, incorporated for the purpose of
perpetuating the application of the bounty of the donors, to the specified objects of that bounty;
that its trustees or governors were originally named by the founder, and invested with the power
of perpetuating themselves; that they are not public officers, nor is it a civil institution,
participating in the administration of government; but a charity school, or a seminary of
education incorporated for the preservation of its property, and the perpetual application of that
property to the objects of its creation...

Selections from 4 Wheaton 6841.
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Louisiana v. Jumel
Petitioner: John Elliott, Nicholas Gwynn, Harry S. Walker
Respondent: Allen Jumel

Citation: 107 US 711

Lawyers: Wheeler H. Peckham, John A. Campbell
Started: January 16, 1880

Decided: October 1882

Who won: Jumel

Decision: 7-2

Opinion: Chief Justice Morrison Waite

When the US Constitution was written, some people feared that the proposed national
government would be too powerful, that it would take away the sovereign powers of the

individual states. With the decision of the court in Chisholm v. Georgié US 419) in 1793, it

seemed that these fears were all too real. This case upheld the right of a citizen of one state to
sue another state in an original action in the Supreme Court. Congress quickly moved to reverse
the court's action by passing the Eleventh Amendment. How would this amendment be seen by

the court in the aftermath of the Civil War?

The Eleventh Amendment

"The judicial power shall extend to all cases, in law and equity arising under this
Constitution, the laws of the United States...to controversies between two or more states;
between a State and citizens of another State...

In ... cases . . . in which a State shall be a party, the Supreme Court shall have original
jurisdiction." Article III, Section 2, US Constitution.

"The judicial power of the United States shall not be construed to extend to any suit in
law or equity, commenced or prosecuted against one of the United States by citizens of another

state, or by citizens or subjects of any foreign state." Amendment XI, US Constitution.
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At the end of the Civil War, the states of the former Confederacy were in ruins.
Louisiana was no exception. The states, during Reconstruction, were undergoing major changes
in their governments. Louisiana amended its state constitution in 1874.

Part of the operations of any state government is raising money through borrowing,
which states typically do by selling bonds. At the same time it was amending its constitution it
also enacted "Act No. 3 of 1874," which issued bonds to be paid in 40 years. The bonds would
pay seven percent interest each year. These bonds were to be paid with a statewide property tax
on all land and personal property in the state. These bonds were to be used to buy the
outstanding old bonds of the state. But those bondholders would only get 60 cents for every
dollar they were owed.

After the Civil War, much of the wealth of the United States was in the northern states,
as war had devastated the economy of the South and simultaneously enriched many Northern
manufacturers. John Elliott, Nicholas Gwynn, and Henry S. Walker were citizens of New
Hampshire who purchased $20,000 worth of Louisiana bonds. At the time it probably appeared
to be a good investment.

The investors/speculators did not reckon, however, with the politics of Louisiana. The
citizens of that state, anxious to rid themselves of all vestiges of Reconstruction, and free to do
so after the election of 1876, drafted a new constitution which took effect on January 1, 1880.
That constitution changed the interest rate on all existing bonds to two percent for the next five
years, three percent for the next 15 years and four percent after that. Bondholders, at their
option, could exchange their bonds for new bonds which would pay four percent, but (there's
always a catch) they would only get 75 cents on the dollar for their old bonds.

Elliott, Gwynn, and Walker demanded payment on their old bonds from the State
treasurer. He, of course, refused, since Louisiana had made it a crime for a state official to pay
out money on the old bonds, in violation of the law. Elliott, Gwynn, and Walker brought suit in
federal court in Louisiana and also in the Louisiana state courts.

The investors/speculators argued that they had a contract with the State of Louisiana;
that is, they paid $20,000 in exchange for the state's promise to pay them seven percent interest

for the next 40 years. The new constitution violated that contract by changing the interest rate
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and that, they contended, violated the US Constitution. Article 1, Section 10 prohibits the states
from enacting any laws which impair contracts. It would appear that the New Hampshire
investors had the law on their side. There was, however, a technicality that got in the way: the

Eleventh Amendment.

M ore Background

When the US Constitution was ratified in 1789, Article 111, the part of the Constitution
that creates the judicial system, provided that the federal courts would deal with cases between
states and "between a State and citizens of another State." In 1792, Alexander Chisolm brought a
contract suit against the State of Georgia. Despite objections from Georgia, the US Supreme
Court held that the Constitution was clear -- citizens of one state had a right to be heard in the
federal courts if they had a claim against another state. At about the time that the Court gave its
decision, another case was brought against Massachusetts where a summons was served on its
governor, John Hancock. This led to the convening of the Massachusetts Legislature which
instructed its senators and representatives to seek the adoption of an amendment to "remove
any clause or articles of said Constitution, which can be construed to imply or justify a decision
that a State is compellable to answer in any suit by an individual or individuals in any courts of
the United States." Other states felt the same and the Eleventh Amendment was proposed and
ratified in 1798. No longer was there any right of a citizen to sue another state in federal court.

Elliott, Gwynn, and Walker (through their lawyers) knew all this and didn't try to sue
Louisiana in federal court. Instead they sued the State Treasurer, the State Auditor, the
Governor, the Lieutenant Governor, the Secretary of State, the Speaker of the House of
Representatives, and the State National Bank of New Orleans, which was the fiscal agent for
Louisiana. They asked the federal court for a writ of mandamuswhich is an order that compels
government officials to carry out an official duty. The federal court refused to issue the writ,
deciding that the State officials, because of the constitutional changes, had no authority to pay
the interest on the bonds; in fact, they were clearly prohibited from doing so.

The US Supreme Court agreed that Louisiana had entered into a contract with all the

bondholders in 1874. The state, in exchange for the purchase of the bonds, agreed to collect the
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property tax, set it aside for repayment of the bonds, and to pay the interest on the bonds. It was

also clear to the Court that the new State constitution expressly intended to break that contract.

Sovereign Immunity

The Court, however, recognized that Louisiana, despite its blatant attempt to back out of
its obligations, was cloaked in sovereign immunity. This concept, bequeathed to American law
by English law (where much of our legal heritage comes from), states simply that the sovereign,
originally the King or Queen and now the State or federal government, cannot be sued in court
without his, her, or its consent. In other words, if the King didn't want to be sued for running
someone over with his carriage, the victim had no right to go to court. The concept was
transferred here, with the government substituting for the monarch. The Eleventh Amendment
put the concept into the US Constitution.

Therefore, in 1882, the Court examined the attempt by Elliott, Gwynn, and Walker to get
around sovereign immunity and decided that suing the state officials would not work. No
matter how they disguised it, the bondholders were suing the State of Louisiana, something

they could not legally do.

New Hampshire Legislature to the Rescue

Elliott, Gwynn, and Walker were not about to give up their $20,000 (plus interest)
without another fight. No doubt men of some means, they contacted their state legislators for
help. The New Hampshire Legislature responded by passing “An Act to protect the rights of
citizens of this state, holding claims against other states.” This law stated that when any citizen
of New Hampshire held a written obligation from another state and that state did not pay it, the
citizen could assign his rights to that obligation to the State of New Hampshire. The New
Hampshire Attorney General would then, after the citizen had paid all necessary costs for the
suit, bring a lawsuit in the name of the State of New Hampshire in the US Supreme Court. Any
money collected would then be paid to the citizen, who also had the right to decide whether or

not to accept a compromise of the claim.
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New Hampshire v. Louisiana

Petitioner: New Hampshire

Respondent: Louisiana

Citation: 108 US 76

Lawyers: Wheeler H. Peckham, ].C. Egan
Started: July 18, 1879

Decided: March 5, 1883

Who won:  Louisiana

Decision: 9-0

Opinion: Chief Justice Morrison Waite

This law brought the offending state into the only court that could hear cases against
states--the US Supreme Court. The Constitution gives the US Supreme Court original
jurisdiction over cases between states. This is the court where the case is filed and where it is
tried. The US Supreme Court usually only hears appeals of cases tried in lower courts, but
disputes between states begin and end in the nation's highest court. Those disputes usually
involve questions of boundaries between states or issues of taxation of a neighboring state's
citizens. (See Border Disputes chapter.)

Unfortunately for Elliott, Gwynn, and Walker, Chief Justice Waite made short work of
the New Hampshire Legislature's attempt to help out its beleaguered investors/speculators. The
Chief Justice, being observant, noticed that the lawyer arguing for New Hampshire was none
other than Wheeler H. Peckham, who had argued Louisiana v. Jumébr Elliott, Gwynn, and
Walker so recently. He also noted that the New Hampshire citizen investors were the ones
putting up all the costs of the litigation, that they retained the right to settle the case (not the
Attorney General), and that, essentially, the State of New Hampshire had no financial interest in
the outcome of the case. To the Chief Justice, it was clear that the intent of the Eleventh
Amendment was to prohibit suits against the states in the federal courts. It was clear that this
was merely an attempt to get around that prohibition, and he would not have any part of that. ".
.. in our opinion, one State cannot create a controversy with another State . . ."

Elliott, Gwynn, and Walker took a chance on some attractive bonds issued by the State

of Louisiana. It was speculation that didn't pan out.
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Why these Cases Matter Today

The Eleventh Amendment gives the states immunity against being sued in the federal

courts unless they consent. These cases established that citizens could not get around that

prohibition by suing the state officials or by using their own state as a stand-in.
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Vocabulary

bond

equity

original jurisdiction
sovereign immunity
writ of mandamus

Questions for Guided Reading

1.

© o N o Ok

10.

How did Louisiana plan to pay for some of the costs of rebuilding the state after the
Civil War?

Identify John Elliott, Nicholas Gwynn, and Henry S. Walker.

Which section of the US Constitution did these men claim as a protection for their
investment?

What did the men ask the federal courts to do?

Why did the US Supreme Court reject these claims?

What was their next step?

What was the response of the New Hampshire Legislature?

What court has original jurisdiction in disputes between states?

What reasons did the Chief Justice give for ruling that Louisiana

did not have to pay Elliott, Gwynn, and Walker?

Explain whether the results would have been different if the New Hampshire law had

been worded differently. For example, if the state had paid the costs or if the Attorney
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General had the power to settle cases, would the US Supreme Court decision have been

different?

Legislative Hearing Activity

Note to Teachers: All the roleslisted are names of real people from the time the law was passed in this

state. In the interest of historical accuracy, there are no female names included. The actual law and a
simplified version are i ncl ud eittiesf Bhetimgtnaist o sel ect
historically accurate; you may choose to give this to students in the beginning or use it as a debriefing

tool . This activity would be a good choice for i

preparationor as a culminating activity.

LEGISLATIVE HEARING ¢ 1879

It is July, 1879 and the New Hampshire Legislature has nearly completed its work for
this session. Three investors whose suit against the State of Louisiana is not going well come to
one senator and request his help. You are going to participate in a legislative process to
consider a new law to help these wealthy men and possibly other constituents.

Each student will have a role as either a member of the legislature or a member of the
public. You will be responsible for preparing a brief autobiography, a position either for or
against the proposed legislation and a description of how the Civil War and Reconstruction
have affected your life. In preparing a statement for the hearings, keep the following ideas in
mind:

Are there specific parts of the proposed law that you are for or against? Why?

This bill is a response to a specific problem. Could it be used in positive or negative
ways in the future?

Is there anything to support this legislation in either the New Hampshire or US
Constitutions? Anything that would invalidate the bill?

What would this bill do to help/hurt you?

Committee Member:
Each committee member should participate in preparing questions to ask witnesses. Each

committee should keep a record of the hearing held, witnesses who appeared, their positions, any
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research done by the committee and a record of the committee’s discussions after the hearing and
the results of its vote.
Hearings:

Both the Senate and House Committees may hold individual hearings or may hold a
joint hearing. In either case, each committee will meet separately after the hearing(s) to discuss
and vote (“ought to pass” or “inexpedient to legislate”). If each committee approves the bill or
an amended version, the entire class will serve as the Legislature to debate and vote on the bill.

(If you have a large class, your teacher may divide you into the House and Senate to debate and

vote.) Governor Head will be responsible for an individual decision if the bill is passed and

sent to him for his signature.

Roles for Students:

Gov. Natt Head, Republican, Hooksett
Senate President Jacob H. Gallinger, Concord
Speaker of the House Henry H. Huse,
Manchester

Attorney General Louis W. Clarke

Senate Committee ohd Judiciary Members:
Mr. Charles H. Burns, Wilton, Chairman
Mr. Charles J. Amidon, Hinsdale

Mr. Isaac N. Blodgett, Franklin

Mr. Dudley C. Coleman, Brookfield

Mzr. Emmons B. Philbrick, Rye

House Committee on the Judiciary Members:
Mr. Hatch, Greenland

Mr. French, Moultonborough
Mr. Marston, Exeter

Mr. Kimball, Nashua

Mr. Woodman, Dover

Mr. Key, Gilford

Mr. Bingham, Littleton

Mr. Robinson, Concord

Mr. Patten, Manchester

Mr. Carr, Andover

Mr. Batchellor, Littleton

Mr. Prescott, Derry

——
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Citizens:

Mor. John Elliott

Mr. Nicholas Gwynn

Mr. Henry S. Walker

Senator Orren C. Moore, Nashua, sponsor of
the bill

Mr. Lewis Downing, Jr, Concord, part owner
of Abbot-Downing Co’

Mr. Benjamin Kilburn, Littleton, owner of
B.W Kilburn, Co., maker of stereoscopic
views

Mr. Ezekiel Straw, agent, Amoskeag
Manufacturing Company, Manchester

Mr. Charles W. Saunders, agent, Grafton
County Lumber Company, Livermore

Mr. Benjamin Champney, artist, North
Conway

Mr. Thomas Bailey Aldrich, author,
Portsmouth

Dr. Cyrus Fisk, surgeon, Sixteenth Regiment,
New Hampshire Volunteers, Bradford
Captain Elias F. Smith, Sixteenth Regiment,
Rochester
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An Act to Protect the Rights of Citizens of this State, Holding Claims against Other States

Be it enacted by the Senate and House of Representatives in General Court convened:-
Sect. 1. Whenever any citizen of this state shall be the owner of any claim against any other
United States of America, arising upon a written obligation to pay money issued by such state,
which obligation shall be past due and unpaid, such citizen so holding such claim, may assign
the same to the State of New Hampshire, and deposit the assignment thereof, duly executed
and acknowledged in the form and manner provided for the execution and acknowledgment of
deeds of real estate by the laws of this state together with all the evidence necessary to
substantiate such claim, with the attorney-general of the state.

Sect. 2. Upon such deposit being made, it shall be the duty of the attorney-general to
examine such claim and the evidence thereof; and if, in his opinion, there is a valid claim which
shall be just and equitable to enforce, vested by such assignment in the State of New
Hampshire, he, the attorney-general, shall, upon the assignor, of such claim depositing with
him such sum as he, the said attorney-general, shall deem necessary to cover the expenses and
disbursements incident to or which may become incident to the collection of said claim, bring
such suits, actions, or proceedings in the name of the State of New Hampshire, in the Supreme
Court of the United States, as he, the said attorney-general, shall deem necessary for the
recovery of the money due upon such claim; and it shall be the duty of the said attorney-general
to prosecute such action or actions to final judgment, and to take such other steps as may be
necessary after judgment for the collection of said claim, and to carry such judgment into effect,
or with the consent of the assignor, to compromise, adjust, and settle such claim before or after
judgment.

Sect. 3. Nothing in this act shall authorize the expenditure of any money belonging to
this state, but the expenses of said proceedings shall be paid by the assignor of such claim; and
the assignor of such claim may associate with the attorney-general in the prosecution thereof, in
the name of the State of New Hampshire, such other counsel and the said assignor may deem
necessary, but the state shall not be liable for the fees of such counsel or any part thereof.

Sect. 4. The attorney-general shall keep all moneys collected upon such claim, or by

reason of any compromise of any such claim, separate and apart from any other moneys of this
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state which may be in his hands, and shall deposit the same to his own credit, as special trustee
under this act, in such bank or banks as he shall select; and the said attorney-general shall pay
to the assignor of such claims all such sums of money as may be recovered by him in
compromise or settlement of such claims, deducting therefrom all expenses incurred by said
attorney not before that time paid by the assignor.
Sect. 5. This act shall take effect on its passage.
From the Session Laws, State of New Hampshire, 1879, Chapter 42;35&857

An Act to Protect the Rights of Citizens of this State, Holding Claims Against Other States

Be it enacted by the Senate and House of Representatives in General Court convened:

Sect. 1. Citizens of this state who own written claims against other states which are
overdue and unpaid may assign these claims to the State of New Hampshire. They must give
written proof that they are assigning the claims to the State and must give other evidence
necessary to the attorney-general of New Hampshire.

Sect. 2. After receiving such a claim, the attorney-general shall examine it. If, in his
opinion, it is valid, the attorney-general shall bring any suits, actions or proceedings in the
name of the State of New Hampshire in the Supreme Court of the United States as he deems
necessary to recover the money. He shall require a deposit of money to cover expenses from the
person who assigned the claim to the state. Before the attorney-general agrees to a compromise
or adjustment to the claim, he must have the agreement of the assignor (the person with the
original claim).

Sect. 3. None of the expenses shall be paid with state money; the assignor must pay all
the expenses. If the assignor wishes to have other attorneys assist the attorney-general, the
assignor must pay all their fees.

Sect. 4. If the attorney-general receives money from settling the claim or from a
compromise, he shall deposit it in a bank or banks of his choice, in his name as a special trustee
under this law. After deducting all expenses incurred by the state and not already paid by the
assignor, the attorney-general shall pay the rest of the money to the assignor. All expenses

money received by the attorney-general shall be paid into the state’s general fund.
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Sect. 5. This act shall take effect on its passage.

Time Line
1874  Louisiana passes a law and a constitutional amendment for bonds to replace
controversial indebtedness. Holders of the old bonds may exchange them for new bonds at the
rate of 60 cents in new for each dollar of the old. A tax is to be collected on real and personal

property to pay the bonds and interest. Interest is set a 7 percent per year.
1877 Louisiana’s rule by Reconstruction Republicans ends.

1879 Louisiana adopts a new constitution. Interest on the bonds is now 2 percent per year for

five years, 3 percent for the next 15 years, and 4 percent thereafter.

Thursday, July 3, Senator Moore, Nashua, makes a motion to suspend the New Hampshire
Senate rules to allow a bill to be introduced after the deadline has already passed. The motion

passes the Senate.
Tuesday, July 8, the bill is referred to the Senate Committee on the Judiciary.

Wednesday, July 9, Senator Burns, Chairman, Committee on the Judiciary, recommends

passage with no changes. The same afternoon the bill passes the Senate.

Thursday, July 10, Speaker of the House reads a message from the Senate, the bill is read and

referred to the House Committee on the Judiciary.

Wednesday, July 16, Representative Hatch, Chairman of the House Committee on the Judiciary,
reports that the Committee recommends passage with no amendments. The House reads and

passes it the same day.
Friday, July 18, Governor Head signs the bill.
Saturday, July 19, the bill is engrossed.

1880 Bondholders demand payment of the 7 percent interest on coupons that came due on

January 1, 1880. Louisiana’s treasurer and auditor refuse citing the new constitution.
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Bondholders then sue in Louisiana courts and the US Circuit Court of Appeals. When the US

Circuit Court of Appeals upholds Louisiana, they appeal to the US Supreme Court.
1882 In Louisiana v. Jumel, the US Supreme Court affirms the Circuit Court of Appeals.

1883 Based on the New Hampshire statute, New Hampshire sues Louisiana in the US Supreme

Court for recovery of the money. The US Supreme Court upholds Louisiana.

Primary Source Activity

Notes to Teachers

Day 1 Review with students the economic conditions in the South at the end of the
Civil War. How did Radical Republicans try to solve these problems? Students will read
excerpts from Louisiana v. Jumel and discuss. Working in groups of nine, students will act as
the justices of the US Supreme Court to discuss the issues and to reach opinions. Their

homework assignment will be to write a draft of either a majority or dissenting opinion for their

group.

Day 2 After groups have had time to share their drafts and select the best majority and
the best dissenting opinions, each group will present to the class. Students will then read the
excerpts from Jumel and compare/contrast their opinions (either group or individual) with
those of Justice Waite and Justice Field. Tonight’s homework will be to read the excerpts from

New Hampshire v. Louisiana and answer the questions.

Day 3 After discussion and clarification of any remaining issues, students will write
essays in class justifying either the New Hampshire or Louisiana viewpoint using appropriate

documentation from the Constitution and the excerpts.

Materials
1. Excerpts from both US Supreme Court cases and the questions.
2. Textbooks on US history for the period of the Civil War and Reconstruction.

3. Copies of the time line if needed by students (based on abilities).

38

——
| —



Copies of the relevant New Hampshire law, Chapter 42 of the 1879 Session laws, which

is provided in the previous activity.

Louisiana V. Jumel
Elliott V. Wiltz (107 US 711)
Which stated:
By force of the act of the Legislature of Louisiana, known as Act No. 3 of 1874, and the

constitutional amendment adopted in that year, which provided that bonds should be
issued under that act in exchange for valid outstanding bonds and warrants at the rate
of sixty cents in the new bonds for one dollar of the old bonds and warrants, the State
entered into a formal contract, the obligation of which it was forbidden by the
Constitution of the United States to impair, and thereby stipulated with each holder of
the new bonds so issued that an annual tax of five and one-half mills on the dollar of the
assessed value of all the real and personal property in the State should be levied and
collected, and the income therefrom applied solely to the payment of the bonds and
coupons; that the tax...should be a continuing annual tax until the bonds, principal and
interest, were paid in full...and that no further authority than that contained in the act
should be required to enable the taxing officers to levy and collect the tax, or the
disbursing officers to pay out the money...

After the said act of 1874 was passed, and the constitutional amendment sanctioning it
was adopted, sundry parties, citizens of another state, exchanged their old bonds for
new coupons executed pursuant to the requirements of that act, and demanded of the
proper State officers payment of the coupons which fell due Jan.1, 1880,...Payment was
refused solely on the ground that it was forbidden by the third article of the State Debt
Ordinance of the new Constitution adopted July 23, 1879,...The parties then brought in
the State Court of Louisiana a suit for a mandamus against the auditor and treasurer of
the state...requiring them to apply the funds in the treasury derived from the taxes
levied or to be levied...and the execute the said act according to its intent and purpose.

They also brought in the Circuit Court...a suit...

Excerpts from the Majority and Dissenting Opinions

39

——
| —



Chief Justice Waite delivered the opinion of the court.

...The relief asked will require the officers against whom the process is issued to act
contrary to the positive orders of the supreme political power of the State, whose creatures they
are, and to which they are ultimately responsible in law for what they do. They must use the
public money in the treasury and under their official control in one way, when the supreme
power has directed them to use it in another, and they must raise more money by taxation when
the same power has declared it shall not be done...

The treasurer of state is the keeper of the treasury, and in that way is the keeper of the
money collected from this tax, just as he is the keeper of other public moneys. The taxes were
collected by the tax-collectors and paid over to him...just as other taxes were when collected...He
holds them, but only as an agent of the State. If there is any trust, the State is the trustee, and
unless the State can be sued the trustee cannot be enjoined. The officers owe duty to the State
alone, and have no contract relations with the bondholders. They can only act as the State directs
them to act...

The remedy sought, in order to complete, would require the court to assume all the
executive authority of the State, so far as it related to the enforcement of this law, and to supervise
the conduct of all persons charged with any official duty in respect to the levy, collection, and
disbursement of the tax in question until the bonds, principal and interest, were paid in full...It
needs no argument to show that the political power cannot be thus ousted of its jurisdiction and
the judiciary set in its place...

Judgment affirmed.

Mr. Justice Field. I am not able to concur in the judgment in these cases and I will briefly state
my reasons.

...Prior to 1874, Louisiana had contracted an indebtedness amounting to about eighteen
million dollars. She asserted that a large portion of it had been fraudulently contracted; while the
holders contended that their claims were valid and she was legally and equitably bound therefor.
Under these circumstances, and with a view to determine the conflicting claims of the parties,
and to liquidate and settle her indebtedness, she proposed to issue new bonds for sixty per cent

of the alleged indebtedness, upon the surrender of the claims; and to secure the principal and
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interest of the new bonds...With the knowledge that the Federal Constitution ordains “that no
State shall pass any law impairing the obligation of contracts,” Louisiana proclaims that each
provision of the act shall be and is thereby declared to be a contract between her and each and
every holder of the bonds issued under the act...When a State enters into the markets of the world
as a borrower, she, for the time, lays aside her sovereignty and becomes responsible as a civil
corporation, and although suits against her even then may not be allowed, her officers can be
compelled to do what she than contract that they shall do...

And the court proceeds to lay down the doctrine that clauses of the State Constitution,
though violative of the Constitution of the United States, express the will of the State, and as such
must be respected by her courts. In thus holding, the court would seem to have lost sight of two
provisions of the Federal Constitution, one which declares that “this Constitution and the laws of
the United States which shall be made in pursuance thereof...shall be the supreme law of the
land;” and the other, which declares that “the judges in every State shall be bound thereby,
anything in the Constitution or the laws of any State to the contrary notwithstanding.”...the court
held that the ordinance of repudiation and shame embodied in the new Constitution was to be
obeyed; that its conflict with the Federal Constitution was to be disregarded, and that what the
State was prohibited from doing should be deemed the legal expression of her will, and enforced

as such.

New Hampshire V. Louisiana
New York V. Louisiana and Others

...the eleventh amendment to the Constitution was proposed, and afterwards ratified by
the requisite number of States, so as to go into effect on the 8" of January, 1798. That
amendment is as follows:

“The judicial power of the United States shall not be construed to extend to any suit in
law or equity, commenced or prosecuted against one of the United States by citizens of another
State, or by citizens and subjects of any foreign State.”

Under the operation of this amendment the actual owners of the bonds and coupons

held by New Hampshire and New York are precluded from prosecuting these suits in their own
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names. The real questions, therefore, is whether they can sue in the name of their respective
States, after getting the consent of the State, or, to put it another way, whether a State can allow
the use of its name in such a suit for the benefit of one of its citizens...

In New Hampshire, before the attorney general is authorized to begin a suit, the owner
of the bond must deposit with him a sum of money sufficient to pay all costs and expenses. No
compromise can be effected except with the consent of the owner of the claim. No money of the
State can be expended in the proceeding, but all expenses must be borne by the owner, who
may associate with the attorney-general such counsel as he chooses, the State being in no way
responsible for the fees...

There is no doubt but one nation may, if it sees fit, demand of another nation the
payment of a debt owing by the latter to a citizen of the former. Such power is well recognized
as an incident of national sovereignty, but it involves also the national powers of levying war
and making treaties...All the rights of the States as independent nations were surrendered to
the United States. The States are not nation, either as between themselves or towards foreign
nations...

The evident purpose of the amendment so promptly proposed and finally adopted, was
to prohibit all suits against a State by or for citizens of other states, or aliens, without the
consent of the state to be sued.

Chief Justice Waite 108 US 76
Questions for Guided Reading and Thought
1. What does the Chief Justice say the real question is in these cases?
2. Why were the bondholders unable to sue Louisiana themselves?
3. Could the United States sue France on behalf of a US citizen under similar
circumstances? Justify your answer.
4. Why can New Hampshire and New York not sue Louisiana?

5. Reword the New Hampshire law so that it would not violate the Eleventh Amendment.
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Each state under the Articles of Confederation retained almost complete independence.
Each could coin money, control trade into and out of the state, and choose to disregard treaties
signed by the central government. If a dispute arose between two states, there was no
mechanism to resolve the dispute. Clearly this situation led to economic chaos and festering

disagreements. Something had to change, and change came with the ratification of the US

Constitution.

Original Jurisdiction for Boundaries

The most basic dispute between states is over the location of a mutual boundary. Giving
original jurisdiction (the power to initially hear a lawsuit) to the US Supreme Court, was a way
to insure fairness in settling these disputes. This power was delegated to the Court in Article III
of the US Constitution. It was assumed that the courts of one state might favor the government
of that state if asked to settle a dispute. In contrast, the justices of the US Supreme Court would
hear each state fully and make a just decision based on the laws and Constitution.

As the work of the court has grown, methods have been developed to facilitate and
speed the work. For many years, the court has appointed a special master in cases involving
boundary disputes between states. The special master is often a former judge who is given the
authority to discover all the relevant facts and recommend a result to the court. New
Hampshire has been a party to three border disputes, twice the procedure included the
appointment of a special master. These people had a large job to do just to determine the facts;
in both cases the boundary in dispute had been established by the King of England when New
Hampshire was still a colony. The masters had to research what the king’s orders meant at the

time and how they had been interpreted from the eighteenth to the twentieth centuries.

Vermont v. New Hampshire
The State of Vermont brought a suit against the State of New Hampshire on December

18, 1915, to determine their mutual boundary. At least one of the reasons for the suit was the
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assertion by New Hampshire, beginning in 1909, that it could tax buildings or structures on the
west side of the Connecticut River. Between 1909 and 1927, New Hampshire taxed bridges and
dams that extended across the river. At the same time, Vermont was taxing some of the same
structures, or at least parts of them. For example, Vermont might tax the western end of a
bridge and its abutment. (One wonders what the owners of these properties did when taxed by
both states.)

State of Vermont v. State of New Hampshire
Petitioner: State of Vermont

Respondent:  State of New Hampshire

Citation: 289 US 593

Lawyers: Warren R. Austin, Lawrence C. Jones, Warren R. Austin, Jr.
Charles E. Hughes, Jr., Francis W. Johnston, Jeremy R. Waldron, John
Fletcher Caskey, Charles A. Wallace

Started: December 18, 1915
Decided: May 29, 1933

Who Won: ~ New Hampshire
Decision: 8-0

Opinion: Justice Stone

Numerous amendments to the original documents submitted to the court were made
and finally on October 13, 1930, a special master was appointed, Edmund F. Trabue, Esq., of
Kentucky. Mr. Trabue spent the next two and one-half years investigating and developing
recommendations. Because New Hampshire did not accept his recommendations, the case was
argued before the US Supreme Court on April 20 and 21, 1933. Justice Harlan Fiske Stone gave
the decision on May 29, 1933. (289 US 593)

Mr. Trabue had many options for determining the location of the boundary. Both sides
at various times argued for one or more of these options: the geographic middle of the river,
the low water mark on the west side, the low water mark at the average height of water, the
high water mark on the west side, the top of the bank on the west side where the vegetation
ends, and the thread of the channel. Based on his report, the Court considered the history going
back to the appointment of Benning Wentworth as Governor of New Hampshire by King

George Il in 1741 and to the grant by King Charles II of the Province of New York in 1674.

44

——
| —


https://supreme.justia.com/cases/federal/us/289/593/case.html

Working forward to 1933, the Court determined that the boundary is the low water mark on the
western side of the river, defined as the “line drawn at the point to which the river recedes at its
lowest stage without reference to extreme droughts” (289 US 620).

Subsequently, a special commissioner was appointed to locate and mark this boundary
permanently. Samuel S. Gannett was given this responsibility and his report was sent to the
court in 1936. Monuments are set on the west bank above the high water mark to protect them
during floods. Each is of light gray granite with a bronze tablet sunk in the top. A total of 103
markers was set up with two points having to be remarked after the Flood of 1936. (Professor
Jere Daniell of Dartmouth College said that Vermont out-taxed New Hampshire on this case.
After all, now New Hampshire has to pay for 90 percent of the bridge over the Connecticut
River!)

?, PEEOI wOi wlOT T widYl U?2o6w! OUOEEVUawWPDUIT w, EDOI
First Dispute

In the 1970’s, a boundary dispute grew between New Hampshire and Maine over
lobster trapping rights. Maine had more restrictive laws than New Hampshire —only Maine
residents could obtain a lobster license and it had stricter size requirements. The states
disagreed over their ocean boundary. As with the Vermont dispute, the original boundary
description came from a decree of King George II in 1740:

“That the Dividing Line shall pass up through the Mouth of Piscataqua Harbour
and up the Middle of the River...And that the Dividing Line shall part the Isles

of Shoals and run through the Middle of the Harbour between the Islands to the

Sea on the Southerly Side...” (426 US 366)

State of New Hampshire v. State of Maine
Petitioner: State of New Hampshire

Respondent:  State of Maine

Citation: 426 US 363

Lawyers: Richard F. Upton, Warren B. Rudman, David H. Souter, Edward F.
Bradley, Jr., Joseph E. Brennan, Donald G. Alexander, Robert J. Stolt

Started: 1973
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Decided: June 14, 1976

Who Won:  Mutual Agreement

Decision: 6-3

Opinion: Justice Brennan
The Supreme Court appointed retired Supreme Court Justice Tom C. Clark as special master to
research the facts of the case and make recommendations. Ultimately, New Hampshire and
Maine agreed that the boundary line in the waters off the coast of New Hampshire ran from the
mouth of Portsmouth Harbor five miles seaward to Gosport Harbor in the Isle of Shoals. The

majority of the Supreme Court issued a consent decree based on the agreement of the parties,

thus affixing the Maine-New Hampshire border.

Second Dispute

State of New Hampshire v. State of Maine

Petitioner: State of New Hampshire

Respondent: ~ State of Maine

Citation: 532 US 742

Lawyers: Paul Stern, Leslie Ludtke, Jeffrey P. Minear
Started: 2000

Decided: May 29, 2001

Who won: Maine

Decision: 8-0

Opinion Justice Ruth Bader Ginsburg

One might have thought that the matter of where Maine ends and New Hampshire
begins was settled. Such proved not to the case, however, when, in 2000, New Hampshire again
sued Maine, claiming that the prior consent decree had only precisely located “the lateral
marine boundary,” that is, the ocean boundary off the coast of New Hampshire and Maine, and
not the inland Piscataqua River boundary. New Hampshire now claimed that the inland
boundary ran along the low water mark of the Maine shore so that the entire river and all of
Portsmouth Harbor belonged to New Hampshire. The impetus for this suit was ownership of
Seavey Island in the Piscataqua River where the Portsmouth Naval Shipyard is located, which

the state claimed had “always been culturally, economically and politically connected to New
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Hampshire.” The dispute had become bitter because Maine was taking state income taxes from
the shipyard workers” wages. Many of these workers lived in New Hampshire, which prides
itself on having no income tax. It became a “taxation without representation” argument with
roots in the Boston Tea Party.

After hearing oral arguments, the Supreme Court dismissed the case. It found that New
Hampshire’s claim that the Piscataqua River boundary runs along the Maine shore was “clearly
inconsistent with its interpretation of the words ‘Middle of the River” during the 1970’s
litigation” and the state could not take a contradictory position 25 years later because its
interests had changed. Moreover, the consent decree was clear that the Supreme Court had
accepted New Hampshire’s and Maine’s agreement that “Middle of the River” means middle of
the main navigable channel, and that the decree was meant to the “final resolution of the
controversy both as to facts and law.” Justice David Souter, who was New Hampshire’s

Attorney General in 1976, did not take part in the decision.

Why these Cases Matter Today

Although border disputes between states are not common, a means of resolving such
disputes remains an important part of our federal system. Without a way to solve them, the
states might return to the bickering and exclusivity experienced under the Articles of
Confederation. Article III of the Constitution, by giving original jurisdiction to the US Supreme
Court, has helped the United States overcome the divisions between states and grow as a

nation.

31 EElT 1 UzUw- OUI U
NH Frameworks SS:GE:12:2.3:, SS:GE:12:2.4

CC9-10S&L1, CC9-10WH/SS1, 7, 9 and 10, CC11-125&L.1, WH/SS1, 7, 9 and 10
AASL 2.15,1.14,1.1.5,2.1.6,3.3.1

Vocabulary
facilitate
original jurisdiction
special master
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Questions for Guided Reading

1.

10.

11.

Why does the US Supreme Court have original jurisdiction in disputes between two
states?

What is the purpose of a special master?

Why did the boundary disputes between New Hampshire and its neighbors involve so
much research?

When and why did the dispute between New Hampshire and Vermont begin?

Who was the special master and what were some of his choices for the location of the
boundary?

Why did the US Supreme Court hear arguments in this case instead of just accepting the
master’s recommendations?

What was the court’s decision? In your opinion, was this fair?

What was the cause of the dispute between Maine and New Hampshire?

Why did a minority of the justices dissent from an agreement that both states had
accepted? Were they right, in your opinion?

What did New Hampshire hope to achieve in 2000 when another suit was started versus
Maine?

What does “middle of the river” mean in the consent decree?

Simulated Boundary Dispute

Note to Teachero help students understand the complexities of border disputes, below is a
short simulation with directions for students. They will also need access to a map of present-

day New Hampshire that shows the boundaries between counties.

Directions for Simulation:

1.

Provide students with copies of the Congressional Act dividing New Hampshire into
two new states. They may need to refer to the pertinent part of the US Constitution
which is also provided.

Divide the class into three teams (or six if you have a very large class). One team will

represent North Hampshire, one South Hampshire and one will be the special master
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and US Supreme Court. Each group has separate directions for researching and
presenting its position.

3. After the groups have finished their preparation, the North and South groups will
present their arguments to the special master and after the masters’ recommendations,
arguments will be presented to the US Supreme Court justices. The justices will prepare
and issue their opinion or majority/minority opinions.

4. Debrief with the whole group. Each small group should base its reasoning on the
Constitution and on the precedents available to them. If you wish to involve an
attorney, a good way to do so would be to have the attorney present during the
presentations and to debrief the students. Or, the attorney might act as the special

master for a class without a strong candidate for this position.

A Law to Divide New Hampshire
Enacted byhe Senate and House of Representatives of the United States of America in Congress assembled:

That the state of New Hampshire shall be divided into two sovereign states, North
Hampshire and South Hampshire. The boundary between them shall be as follows:

A line beginning at that point on the present western boundary of New Hampshire that
marks the boundary between Sullivan and Grafton counties, running easterly until it intersects
with Merrimack County, thence following the northerly boundary of Merrimack County to its
intersection with Belknap County, thence following the southernmost boundary of Belknap
County to a point in Center Strafford where it meets the boundary with Strafford County,
thence following the existing northern boundary of Strafford County to the border with Maine.

Each Sovereign state shall have a republican form of government to be organized by a
constitutional convention consisting of delegates elected by the population eligible to vote in
federal elections.

Each state, North Hampshire and South Hampshire, shall be entitled to all the
privileges, immunities and responsibilities of the other states of the United States.

Having already been approved by the General Court of New Hampshire, this act shall

take effect on January 1, 2014.
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US Supreme Court, Article IlI

Section 2. The judicial power shall extend...-to Controversies between two or more states; ...
US Supreme Court, Article IV

Section 3. New states may be admitted by the Congress into this Union; but no new State shall
be formed or erected within the jurisdiction of any other State; not any State be formed by the
Junction of two or more states, or Parts of States, without the Consent of the Legislatures of the

States concerned as well as the consent of the Congress.

Directions for the Representatives of North Hampshire

1. Read the federal law and the excerpts from the Constitution.

2. Identify, using a map, the possible ambiguities in the law.

3. Your position is that the law should be interpreted as meaning the division of New
Hampshire was to follow existing county lines with your new state consisting of these
former counties: Belknap, Carroll, Coos, Grafton, and Sullivan. You do not wish to give
up any of that territory.

4. Research precedents and how the US Supreme Court ruled on boundary cases. In
addition to the three New Hampshire cases, you might wish to see what information
you can find about cases involving Virginia and West Virginia, Virginia and Tennessee,
Vermont and New York, etc.

5. Brainstorm all the possible logical as well as legal reasons for keeping the boundary
intact. Think about such things as population, the economy, patterns of travel etc., as
well as historical reasons.

6. Select one person to be your spokesperson for the hearing before the special master and
before the Supreme Court.

7. Write a position paper to the special master that includes the decision you want them to
reach and all the information, precedents and reasons you have to support your
position.

8. After all the groups have finished their preparation, a hearing will be held with the

special master. Your group and the group representing South Hampshire will have an
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opportunity to convince the special master to side with you. After the special master
issues recommendations, each side must decide whether to agree with the report or to
appeal to the US Supreme Court. If you decide to agree with the master’s report,

explain your reasons to the Court.

Directions for the Representatives of South Hampshire
Read the federal law and the excerpts from the Constitution.
Identify, using a map, the possible ambiguities in the law.
Your position is that the law should be interpreted as meaning the division of New
Hampshire was to divide the state into areas with similar interests and concerns. You
think that communities such as Belmont belong in your state. You may make a case for
whichever towns you decide should join your state.
Research precedents and how the US Supreme Court ruled on boundary cases. In
addition to the three New Hampshire cases, you might wish to see what information
you can find about cases involving Virginia and West Virginia, Virginia and Tennessee,
Vermont and New York, etc.
Brainstorm all the possible logical as well as legal reasons for changing the boundary.
Think about such things as population, the economy, patterns of travel etc., as well as
historical reasons.
Select one person to be your spokesperson for the hearing before the special master and
before the Supreme Court.
Write a position paper to the special master that includes the decision you want them to
reach and all the information, precedents and reasons you have to support your
position.
After all the groups have finished their preparation, a hearing will be held with the
special master. Your group and the group representing North Hampshire will have an
opportunity to convince the special master to side with you. After the special master

issues recommendations, each side must decide whether to agree with the report or to
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appeal to the US Supreme Court. If you decide to agree with the master’s report,

explain your reasons to the Court.

Directions for the Special Masters
Read the federal law and the excerpts from the Constitution.
Identify, using a map, the possible ambiguities in the law.
Your job as special master is to discover all the facts, hold hearings to hear each side, and
make recommendations to the US Supreme Court.
Research precedents and how the US Supreme Court ruled on boundary cases. In
addition to the three New Hampshire cases, you might wish to see what information
you can find about cases involving Virginia and West Virginia, Virginia and Tennessee,
Vermont and New York, etc.
Conduct a hearing for the representatives from North and South Hampshire to present
their proposals and supporting facts. You may question each side and if it is necessary,
require them to provide additional information.
You will prepare and present your recommendations with supporting facts to the US

Supreme Court.

Directions for the Justices of the US Supreme Court
Read the federal law and the excerpts from the Constitution.
Identify, using a map, the possible ambiguities in the law.
Research precedents and how the US Supreme Court ruled on boundary cases. In
addition to the three New Hampshire cases, you might wish to see what information
you can find about cases involving Virginia and West Virginia, Virginia and Tennessee,
Vermont and New York, etc.
Listen to the recommendations of the special master and the representatives of the two
states if they (the two states) do not agree with the master. You may ask any of them
questions at any time during their presentations.
Meet together to discuss the case. If all the justices agree on the disposition of the case,

write an opinion together. If not everyone agrees, form two groups to write and
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majority and dissenting opinions. Remember that your opinion(s) may be used for

guidance in future cases, so include your reasoning.
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One of the problems faced by the authors of the US Constitution was how to prevent
states from unfairly favoring the citizens of that state. If one nation was to be created from
thirteen quarreling entities, each state would have to give legal recognition to the citizens of
other states in matters such as rights and protections in court, honoring debts, and conducting
business. Article IV describes how states relate to each other. Section 1 requires states to honor
the laws, records and court proceedings of other states. Section 2 says that citizens of one state

(State A) are entitled to the same treatment as the citizens of another (State B) when they are in

the other state (State B). It also provides for the return of fugitives from justice.

Renaud v. Abbott
Petitioner: William H. Renaud
Respondent: ].S. Abbot(t)

Citation: 116 US 277

Lawyers: Mr. Maury, Thomas J. Semmes, and Robert Mott, Samuel C. Eastman
Started: June 13, 1882

Decided: January 4, 1886

Decision: 9-0

Opinion: Justice Matthews

Full Faith and Credit

If the courts of one state have jurisdiction over a particular issue and follow due process
and make a final determination of the issue, other states must recognize that judgment as if it
had been made in any of the other states. To do otherwise would allow people to move from
state to state to avoid their creditors.

The ].S. & E.A. Abbott and Company was formed in 1847 in Concord, New Hampshire,
when the Abbott-Downing company dissolved. The Abbotts continued to make Concord
coaches for sale as well as horse-drawn freight wagons, baggage wagons, ambulances, buggies
and other types of vehicles. These were shipped throughout the United States, to Mexico and

South American countries.
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In January 1866, the Abbotts sued Frank Borge in the Third District Court of New
Orleans, Louisiana, for payment of notes made by J.L. Wilbur & Borge. They sued for $3,200. In
May of that year, Borge countersued for $23,383.84 plus interest. By September of that year, J.L.
Wilbur intervened and adopted Borge's suit, having been appointed as syndic or the person
representing creditors in a bankruptcy. Wilbur sued the Abbots later that same year in the Fifth
District Court of New Orleans and the sheriff reported that he had delivered a citation to one of
the Abbots. In January 1867, none of the Abbots showed up at the trial and a judgment by
default was made in favor of Wilbur. When the Third District Court case was heard, the Abbots'
attorney was successful in getting the countersuit thrown out by saying it was the same suit as
the one already decided in the Fifth District Court. The Abbots then sued to have the Fifth
District Court's judgment annulled because they had not been properly notified. The Louisiana
Supreme Court (22 La. An. 368) affirmed the judgment against the Abbots in 1870.

By 1878, the case was before the NH Supreme Court, as Wilbur had tried to have the
judgment enforced by the New Hampshire courts. The NH Supreme Court said the Fifth
District Court of New Orleans had no jurisdiction over the Abbots. The case again appeared
before the New Hampshire Court in 1880 when the court ruled that while the judgment may
have been valid in Louisiana, it wasn't in New Hampshire and that the US Constitution and
laws didn't give Wilbur any more rights here than he would have had if the case had started
here. This ruling provided grounds for an appeal to the US Supreme Court. Meanwhile, Wilbur
died and William H. Renaud was appointed to take his place. The opinion of the US Supreme
Court written by Justice Matthews reversed and remanded the New Hampshire court's opinion.
They said that New Hampshire had to recognize the validity of the Louisiana Court's actions

under Article IV. Section 1 of the US Constitution.

Bradford Eletic Co., Inc. v. Clapper

Petitioner: Bradford Electric Company
Respondent: Jennie Clapper

Citation: 286 US 145

Lawyers: Stanley M. Burns, George T. Hughes, William E. Leahy, Robert W. Upton
John E. Benton

Started: Unknown
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Decided: May 16, 1932

Who Won:  Bradford Electric Company

Decision: 7-1-0

Opinion: Justice Brandeis
An Electric Company and the Death of an Employee

Leon Clapper, a resident of Vermont, was employed as a linesman by the Bradford
Electric Company, Inc. also located in Vermont. He was employed to perform emergency
service in both New Hampshire and Vermont as the company had lines extending into New
Hampshire. Mr. Clapper was sent to replace burned-out fuses in a substation in New
Hampshire and died while doing this job. Vermont law did not permit Mr. Clapper's heirs to
sue for damages as he was covered by the state's Workmen's Compensation Act. New
Hampshire law permitted such suits. Jennie Clapper was the administrator of Leon's estate and
sued under New Hampshire law to recover for his wrongful death.

On the grounds of diversity jurisdiction, the case was transferred to the federal courts.
The case was tried three times before a jury with Mrs. Clapper being awarded $4,000, which the
Electric Company appealed. The US Supreme Court granted a writ of certiorari and heard the
case in February of 1932. They decided that the relationship between Mr. Clapper and the
company was created by the laws of Vermont and that therefore Ms. Clapper had no grounds to
sue in New Hampshire. Courts in New Hampshire, including the US District Court, had to give
full faith and credit to the Vermont law governing the situation. Therefore, the company did not

have to pay Ms. Clapper the $4,000.

Privileges and Immunities

Section 2 of Article IV states that citizens of one State are entitled to the privileges and
immunities given citizens in other states. In other words, if laws of one state permit 15-year-old
females to marry, a 15-year-old girl from another state could go there and get married after
meeting any other requirements. The next two cases are about non-residents of New Hampshire

and this state's laws and rules.
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Supreme Court of New Hampshire v. Kathryn A. Piper

Petitioner: Supreme Court of New Hampshire
Respondent: Kathryn A. Piper

Citation: 470 US 274 (1985)

Lawyers: Martin L. Gross, Jonathan Meyer
Started: May 1980

Decided: March 4, 1985

Who Won:  Kathryn Piper

Decision: 7-1-1

Opinion: Justice Powell

Lawyers and Residency Requirements

In 1979, Kathryn Piper applied to take the New Hampshire Bar Exam, a prerequisite for
being an attorney in the state. As a resident of Lower Waterford, Vermont, she also submitted a
form showing her intent to become a resident of New Hampshire and was allowed to take the
exam, which she passed. The Board of Bar Examiners told her she would have to establish a
New Hampshire home address before she could be sworn in. In 1980, Ms. Piper requested a
dispensation from the residency requirement on the basis that her home was only about 400
yards from the state line, she and her husband had just become parents and the mortgage on
their Vermont home had a very good interest rate. Here request and a subsequent petition to
the state’s Supreme Court were denied.

Ms. Piper sued the NH Supreme Court, its justices and clerk in US District Court for the
District of New Hampshire. She said that to forbid lawyers to live in other states was a violation
of the US Constitution. The District Court agreed with her; the Circuit Court was evenly
divided, which resulted in upholding the District Court. The NH Supreme Court then appealed
to the US Supreme Court.

Justice Powell's opinion affirming the lower federal courts states that Article IV, Section 2 of
the US Constitution was intended to create a national economic union. While states may have
different fees for non-residents and residents when something involving recreational activities
such as a hunting license is concerned, they may not deny lawyers the right to earn a living

within a state solely on the basis of where they live.
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The NH Supreme Court had argued that non-residents should not be admitted to the Bar
because they are less likely to:

1. be familiar with local rules and procedures;

2. behave ethically;

3. be available for court proceedings;

4. provide pro bono service.

The US Supreme Court replied that lawyers living outside New Hampshire are unlikely to
take the exam and pay the annual dues of $125 unless they expect to do a lot of work in New
Hampshire and therefore they would become familiar with the local rules. If lawyers, regardless
of residence, are dishonest, the state court may discipline them. The courts may, if necessary,
require lawyers living far away to retain a local lawyer to handle unscheduled meetings and
hearings in order to prevent delays. The final response was that the New Hampshire court
could require all attorneys to represent indigents, etc. Today, lawyers do not have to live in

New Hampshire to be members of the New Hampshire Bar Association.

Austin v. New Hampshire

Petitioner: Carl A. Austin

Respondent: State of New Hampshire

Citation: 420 US 656

Lawyers: Charles W. Smith, Charles G. Cleaveland
Started: 1974

Decided: March 19, 1975

Who Won: Carl Austin, et. al

Decision: 7-1

Opinion: Justice Marshall

Commuter Taxes

May the state legislature pass a law that in effect requires people working in New
Hampshire to pay taxes on their income only if they live in another state? That was the question
that Carl M. Austin and other Maine residents asked the US Supreme Court to answer in 1975.
The New Hampshire Legislature passed a law in 1971 that taxed the income of commuters at

the rate of 4 percent after an exemption on the first $2,000 earned each year. At the end of each
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year, if the employees could show that their home state would tax at less than 4 percent, the
New Hampshire tax would be reduced to the lower amount. Throughout the year, however,
employers were required to withhold the tax from the employees” paychecks.

Additional provisions of the law made the tax not applicable to people who lived in
New Hampshire and worked in other states. Also unaffected were residents of New Hampshire
who worked in New Hampshire. The only people who had to pay the tax were those who
commuted here to work and who were not represented in the legislature. The US Supreme
Court, in an opinion by Justice Marshall, ruled that the tax was unconstitutional since it treated

non-residents unfairly.

Kathy Keeton v. Hustler Magazine, Inc., et. al

Petitioner: Kathy Keeton
Respondent: Hustler Magazine, Inc.

Citation: 465 US 770

Lawyers: Norman R. Grutman, Jeffrey Darchman
Started: September, 1975

Decided: March 20, 1984

Who Won:  Kathy Keeton

Decision: 8-1

Opinion: Justice Rehnquist

Kathy Keeton and Hustler Magazine

What happens when potentially all states are involved in a lawsuit? If persons feel
libeled (having something printed about them that injures their reputations) by a national
publication, they could potentially have to sue the magazine or newspaper in every state’s
courts. This would be onerous for both sides. To prevent this, federal courts may utilize what is
called the “single publication rule,” meaning that if a person wins a libel suit in one state,
damages can be given based on the damages caused in all states.

Diversity jurisdiction means that a federal court may hear a case that involves state law
if the two parties are citizens of different states. What if one of the parties is not an individual
but a corporation? In what state does a corporation reside? The courts have ruled that a
corporation is considered a citizen of the state in which it is incorporated and keeps its principal

place of business.
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Each state has laws that differ about what is called the statute of limitations. This means
the length of time that a crime may be prosecuted or a civil wrong can be subject to a lawsuit.
For example, if a person fails to stop for a red light while driving, the police cannot wait ten
years before writing a ticket. This would violate the statute of limitations for this offense. In
1980, New Hampshire had the longest statute of limitations, six years, for libel.

In that year Kathy Keeton, a resident of New York, sued Hustler Magazine, a
corporation based in Ohio, for libel in five issues of the magazine published between September
1975 and May 1976. Keeton had previously tried to sue in Ohio but was denied because that
state's statute of limitations had already expired. Keeton's suit was filed in US District Court in
New Hampshire due to New Hampshire's longer statute of limitations. Keeton's only
connection to New Hampshire was that a magazine for which she worked was circulated in the
state; Hustler's only connection was the 10,000 to 15,000 copies of the magazine sold in the State
each month. Keeton's suit in New Hampshire was for damages suffered in all states.

After dismissal of the suit by the District and Circuit Courts, Keeton appealed to the US
Supreme Court. In 1984, Justice Rehnquist delivered the court's opinion (465 US 770). It said that
because Hustler circulates its magazines in New Hampshire, it can be sued there. New
Hampshire has an interest in redressing injuries that occur within the state. Publication of false
statements of fact injure both the subject of the libel and the readers who may be deceived.
Therefore, the US District Court in New Hampshire does have jurisdiction in this case and

Keeton's suit should not have been dismissed. The case was reversed and remanded.

Why these Cases Matter Today

Article IV of the US Constitution protects all citizens from being treated unfairly by the
courts of states in which they are not residents and gives them a sound basis for conducting
business across state lines. It means that if you go to Maine and are arrested, the Maine courts
must treat you just as if you were a citizen of Maine. It also means that if someone who lives in
Vermont owes you money, there is a mechanism for you to collect what is rightfully owed to
you. It does not, however, mean that you won't have to pay a higher out-of-state fee for

something like a hunting license in Montana.
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Vocabulary:

prerequisite

redress

reverse and remand
statute of limitations
syndic

writ of certiorari

Questions for Guided Reading

1.

22 g9 NI By

11.

What could happen if states did not have to honor decisions made by other states’
courts?

Why did the attorney for J.S. & E.A. Abbot Company try to have the judgment of
Louisiana’s Fifth District Court annulled?

What reasons may have caused this case to last from 1866 to 1886? Hint: what else was
happening in the US at that time?

Why did the case between Jennie Clapper and the Bradford Electric Company involve
diversity jurisdiction?

What reasons did the NH Supreme Court give the US Supreme Court for keeping their
requirement of New Hampshire residency for New Hampshire lawyers?

What were the responses of the US Supreme Court to these concerns?

Name two aspects of New Hampshire’s commuter tax that were unfair.

What is the “single publication rule”?

What is a statute of limitations? Is there any crime that you think might not have a
statute of limitations? Explain your answer.

. Why did the US Supreme Court rule that Kathy Keeton could use courts in New

Hampshire to sue Hustler magazine?
Give at least two examples of ways states may legally favor their citizens over citizens of
other states.

Activities and Research Ideas
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1. Hold a class discussion on the potential impact of modern technology on the workload
of federal courts based on the idea of diversity jurisdiction. Examples of possible
impact:

a. If a person who telecommutes to a job in another state is fired, may he sue his
former employer in federal court for wrongful dismissal based on diversity
jurisdiction?

b. The courts of one state declare a particular magazine article is obscene and
cannot be sold in that state. If a juvenile accesses that article from another state
through the Internet, may his parents sue in federal court?

2. Research the history of marriage laws and the recognition (or lack of it) given to
marriages performed in other states by state courts. A case that went to the US Supreme
Court was Loving v. Virginia, 388 US 1 (1967). It involved racial discrimination, as well as
a state’s failure to recognize a marriage performed in another state.

3. The issue of “full faith and credit” is being raised in relation to state and federal
approval of same-sex marriages. Are there some issues so personal or diverse that states
should be able to ignore the laws of another state? If so, what happens to people who
move from one state to another to go to school or to get a better job? How are their
rights protected?
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Original Jurisdiction
The United States Supreme Court, like any other court, may only hear cases that are

within its power or jurisdiction. Original jurisdiction, meaning the first court to hear a case, is
granted by Article III of the United States Constitution. The Supreme Court is specifically
authorized to hear cases of controversy between two or more states such as those between New
Hampshire and Maine, or Vermont and New Hampshire, and to hear cases that involve
ambassadors or other foreign officials. These cases make up a very small portion of the Court's
cases. In cases between states, the Court now usually appoints a special master who acts like a
trial judge with the Supreme Court, acting like an appeals court, issuing the final opinion. Any

changes in original jurisdiction would require a constitutional amendment.

Appellate Jurisdiction

The great majority of its cases fall within the appellate jurisdiction of the Court. Because
this authority is granted by the U.S. Congress, it has varied over time. The Judiciary Act of 1789
set up the first rules for appeals to the Court, the number of justices (six at that time with several
changes until today's number of nine), lower federal courts, and methods of appeals such as
writs of error from each state's highest court. Although an opportunity existed to make history,
early Presidents found it difficult to obtain qualified candidates for the Court as it had little
prestige and few cases. Early justices were also required by the Judiciary Act of 1789 to "ride
circuit”" or go to specific area of the country where each acted as a court of appeals for the lower
district courts. This was a tremendous burden at a time when transportation was basically by
horseback and some circuits required a justice to ride 1,800 or 1,900 miles in just one circuit
between terms of the Court. (Schwartz, 1993, p.18). At this time the Supreme Court heard all
cases that were appealed to the Court regardless of the merit of the cases.

Changes came slowly with a number of new laws passed by Congress. In 1869,
retirement pay became available to justices for the first time for those who wished to leave their

lifetime appointments. In 1891 the practice of riding circuits was finally abolished after years of
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complaint by the justices. Finally the Judiciary Act of 1925 gave the justices control over most of
their workload for the first time, rejecting the idea that they could or should hear every single
case. Today most cases heard by the Court are those in which four of the nine justices have
voted to grant a writ of certiorari. Each year the justices will hear only about 5% of the

approximately 5000 cases for which writs of certiorari are submitted.

Paperwork Comes First

"Cert. denied" is the phrase petitioners to the Court dread. This means the justices have
refused the case. "Cert. granted" means it will be heard. A date is set for oral arguments either
during the current term of the Court (A term usually runs from October to June.) or early in the
next term. Before that occurs, lawyers on each side must submit a brief to the Court. Until 1821
this was not required so the early justices might have had no prior knowledge of the case until
the lawyers started their oral arguments. From 1821 until early in the twentieth century there
were no limits on the size of briefs. Of course some lawyers thought more was better and some
briefs exceeded 1,000 pages. Today there is a limit of 50 pages and strict rules about the
mechanics such as color coding, size of margins, etc.

Only persons with standing are entitled to appear before the Court. This means usually
that only the two sides involved in an actual dispute are represented in court. Individuals or
organizations with an interest in a particular case may file a brief as an amicus curiae, a friend
of the court, under some circumstances. Both sides must agree or the potential amicus curiae
must petition the Court for permission. For example in a case that concerns substantial changes

to the administration of national parks, the Sierra Club might be an amicus curiae.

Oral Arguments

The justices have read the briefs and are ready to hear lawyers on each side. These
lawyers must have been admitted to the bar of the Supreme Court according to the Court's rules
of the time. From 1789 until about the Civil War, lawyers who practiced before the Supreme
Court were given an unlimited amount of time for oral arguments. In some cases, they spoke
literally for days; some of them would speak without interruption for five or more hours! To

make the work of the Court more efficient, today each side is limited to 30 minutes unless a
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special exception is made. Any of the justices may interrupt the lawyers at any time to ask
questions, comment, etc. The justices will normally try to make the lawyers focus on issues they
see as important. Once the thirty minutes is over, a red light on the lawyer's podium goes on

and he/she must stop talking.

Opinions

In the early years of the court, each justice read his individual opinion for each and
every case. This is referred to as giving opinions seriatim and it was strongly supported by
many people including Thomas Jefferson. When John Marshall became the Chief Justice, he
believed the Court's voice would be more effective if they spoke as one or at least as
majority/minority groups. Consequently he ended the practice of delivering seriatim opinions.

Today any length of time may occur between the oral arguments and the delivery of the
opinion or opinions. Whenever possible, decisions are issued during the same term as the case
was heard. If all the justices in their private conference (held after oral arguments) agree on the
decision, the Chief Justice will pick the person to write the opinion. If it is a very important case
such as Brown v. Board of Educationn school desegregation, the opinion may be written by the
Chief with all the justices concurring. In the many instances when not all nine agree, the Chief
Justice determines the author if he is in the majority. If not, the most senior justice in the
majority makes the decision. The most senior member of the minority likewise assigns a justice
to write the dissenting opinion. Draft opinions are circulated among the justices enabling
everyone to comment and make suggestions. Once the justices are satisfied, the opinions are
printed and are announced briefly from the bench. Opinions are no longer read aloud during
court time in the interests of efficiency.

Per curiam (by the court) opinions are unsigned and usually are brief. They often
reverse lower court decisions in circumstances where the Court sees the issue as routine or

where they think compliance to already established rulings should be obvious.

Advice
The decision was made early in our country's history, during President Washington's

term of office, that the U.S. Supreme Court would not issue advisory opinions to either the
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President or Congress. In effect, the Court told the other two branches to take action and they
would hear case that arose from those decisions. This is not true for the highest state courts;
New Hampshire's Supreme Court for example, does give advisory opinions prior to the passage
of a law or an executive's action.

The U.S. Supreme Court does however, give advice on questions of law, not of fact, to
lower federal courts. Any of the eleven Courts of Appeal in the country may send a certification
of question to the Supreme Court. The Supreme Court ruling is then binding on the lower court.
This procedure is restricted to courts; individual lawyers may not use it as an alternative to a

writ of certiorari.

Law Clerks

When the U.S. Supreme Court was established, each justice was expected to do his own
research, writing, etc. As the workload increased over the years, justices looked for ways to
obtain some assistance. Beginning in 1882, some began hiring recent law school graduates to be
support staff. Originally these justices personally paid the salaries of their law clerks. In 1922
Congress appropriated money for each justice to hire one clerk. Today each justice may hire
four law clerks, two secretaries and one messenger. Usually the law clerks are recent graduates
of prestigious law schools who have graduated at the top of their class and have clerked in a
lower federal court for at least a year. Many remain in their positions for only one year and then
move to jobs either in private law firms or as lawyers hired by the government. Their
responsibilities include reviewing records, researching questions of law, summarizing petitions,
assisting in the preparation of opinions and whatever else the individual justice may require of

them.
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Because the U.S. Supreme Court had to accept all appeals in the nineteenth century, it
considered cases on all kinds of topics that it would not hear today. For example, in the 1880
term of the Court, the justices deliberated over the solution to a disagreement over the
ownership of about 8,000 acres of land in New Hampshire. The parties to the disagreement

were the Bartlett Land and Lumber Company and a Mr. Saunders.
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Land Company v. Saunders

Petitioner: ~ Bartlett Land & Lumber Company
Respondent: Saunders

Citation: 103 US 316

Lawyers: William M. Putnam and Ossian Ray, Josiah G. Abbott
Started: November 1831

Decided: October term, 1880

Who won: Saunders

Decision : 9-0

Opinion: Justice Bradley

Governor John Wentworth had granted a township that came to be known as Hart's
Location to Thomas Chadbourne on April 27, 1772. The grant included a description of the
boundaries. As part of a survey of New Hampshire in 1803 conducted by the state, a Mr. Merrill
made a map of Hart's Location again showing distinct boundaries. The existence of Hart's
Location was further proven in court by its inclusion in the state census, the state's tax rates and
its inclusion in districts for representatives to the state legislature.

On August 31, 1830, Abner Kelley was treasurer for the State of New Hampshire. In his
official capacity, he deeded to Jasper Elkins and others, land extending from the northeast
corner of Lincoln to Hart's Location and then to the northwest corner of the Town of Burton
(now the Town of Albany). This land was wild and mountainous and seen as having little
value. It was assessed for $800 for an area of 70 or 80 square miles. Mr. Elkins and his fellow
grantees had a survey conducted to locate the boundary. The officials and landowners of Hart's
Location were not consulted about the survey and its results.

Based on the results of this survey, the state thought it had made a mistake and that a
tract of land existed between the Elkins grant and Hart's Location. On November 26, 1831,
James Willey, New Hampshire's land commissioner, deeded this plot of land to Alpheus Bean
and others. Over the years, both properties were sold to others until by the time of this case, Mr.
Saunders was the owner of the Elkins grant and the Bartlett Land and Lumber Company, the

owner of the Bean grant.

67

——
| —


https://supreme.justia.com/cases/federal/us/103/316/case.html

The point of dispute was the location of the eastern boundary of the Elkins grant or
exactly where the western boundary of Hart's Location was located on land. The decision in the
lower courts was that although the original location of the boundary for the township known as
Hart's Location had not been officially surveyed due to the mountainous nature of the land, the
description in the 1772 grant and the 1830 deed was the correct one. The United States Supreme
Court affirmed the lower court's decision. In the decision, Justice Bradley said that there was
overwhelming evidence that Hart's Location existed and that therefore its boundary was a
monument that controlled courses and distances. Whether the boundary had been accurately
surveyed or not did not matter; there was still a boundary that could be determined and

therefore the lower court's decision to side with Mr. Saunders was correct.

Dams and Flooding

Could the state legislature give a private company the authority to build a dam that
would damage other owners' property? Or does this permit the company to take the property of
others without due process of law? In the nineteenth century many states including this one
granted private businesses the equivalent of eminent domain by specifying this power in the
charter that established the business. (In those days, each company set up in the state was
granted an individual charter of incorporation by the state legislature.) States granted these
powers to railroad companies to encourage the development of railroads, to manufacturers to
make water power available and encourage the growth of factories and to others as necessary to
develop the economy.

The New Hampshire Legislature passed an act on July 1, 1831 establishing a
corporation, the Amoskeag Manufacturing Company, and granting it the power to erect on its
land, dams, canals, mills, buildings, etc. that would be useful in manufacturing. More than 30
years later, the Legislature passed a general mill act on July 8, 1868. The general act provided
that if a duly authorized corporation built a dam that resulted in other people's land being
damaged, the owner of the damaged land could go to court to obtain relief.

Mr. Head, owner of land upriver from the dams built in what is now Manchester by the

Amoskeag Manufacturing Company, claimed that the water behind the dams had flooded and
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damaged his land. Dissatisfied by the verdict of the highest court in New Hampshire which
awarded him $572.43, he appealed to the U.S. Supreme Court in 1884. His attorney argued that
eminent domain must be for public uses only and the Amoskeag was a private business. Mr.
Head had therefore been unjustly deprived of his property without due process of law under

the Fourteenth Amendment.

Head v. Amoskeag Mfg. Co.
Petitioner: Mr. Head
Respondent: Amoskeag Manufacturing Co.

Citation: 113 US 9
Lawyers: C. R. Morrison, George F. Hoar and B. Wadleigh
Argued: December 16, 17, 1884

Decided: January 5, 1885
Who won: Amoskeag
Decision: 8-0

Opinion: Justice Gray

The attorneys for the Amoskeag countered that constructing a dam for manufacturing is
a public use as the dams benefitted the people of the state. They also said that the general mill
act provided a mechanism for Mr. Head and others like him to obtain compensation for any
damages and that the mill act was a constitutional regulation of the property owners' water
rights.

Justice Gray delivered the court's opinion. The court did not deal with the question of
eminent domain but restricted itself to whether the general mill act was constitutional and
within the power of a state legislature. The court affirmed the New Hampshire court's verdict
saying that the state legislature has the power to regulate the use of running water and had

provided property owners with a mechanism to be recompensed for any injuries to their land.

Law and Equity

When a person (or a corporation) has been harmed by someone else, the remedy may be
money or it may be some action necessary to repair the damage. For example, if a company in
its manufacturing process suddenly starts emitting a noxious odor in a nearby residential

neighborhood, the residents may start an action in equity. This lawsuit would ask the court to
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require that the company stop emitting the odor that is making life in the neighborhood
distasteful. This equity suit does not ask for money but rather that the company take a specific
action. An action in law asks that someone who has been harmed be paid. An example of this
type of suit could be in an accident involving two cars. A seriously injured passenger may sue

the driver of the opposite car for money to pay for medical bills, loss of income, etc.

Parker v. Winnipiseogee Lake Cotton & Woolen Company

Petitioner: ~ Asa Parker
Respondent: Winnipisogee Company

Citation: 67 US 542

Lawyers: Mr. Curtis of Massachusetts, Mr. Hackett of New Hampshire
Started: 1855

Decided: December 1862 term

Who won: Winnipisogee

Decision : 9-0

Opinion: Justice Swayne

On October 29, 1824, F.W. Boynton sold Asa Parker land on the Winnipiseogee (today
the Winnipesaukee) River in Meredith Bridge, New Hampshire. The deed included water rights
sufficient to operate water wheels for power. In 1855 Mr. Parker sued the Winnipiseogee Lake
Cotton and Woolen Company for depriving him of his water rights by causing the water flow to
be unequal at various times of the year.

The C Lake Cotton and Woolen Company had been incorporated by the New
Hampshire Legislature on June 28, 1831 and given similar powers to the Amoskeag
Manufacturing Company including the right to build dams. In 1846 the company excavated at
the Weirs and deepened the Perley Canal which tapped into Little Bay and discharged into the
river. A stone dam was built in 1851 at Lake Village to raise the water level in Lake
Winnipesaukee. Over the years the company spent about $300,000 to control the water which
they used to supply the Merrimack River in times of drought. The water level in the Merrimack
was crucial for the company as most of its shares were owned by the large manufacturing
companies in Lowell and Lawrence, Massachusetts. These companies needed a reliable amount

of water down river in the Merrimack to keep their mills running.
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When Mr. Parker sued alleging his water supply was injured, the company countered
that their improvements had actually improved his water supply by making more even
throughout the year. The U.S. Supreme Court justices who heard the appeal from the Circuit
Court of the United States for the District of New Hampshire said regarding the facts about the
water supply, "we are left in doubt upon which side lies the truth." They could not find clear
evidence that one side was wrong and the other right. What they did find, however, was that
Mr. Parker had no standing in a court of equity. His suit was correctly dismissed by the lower
courts. Mr. Parker's injury, if he had one, could have been identified and fixed by damages in an
action of law. Other owners of land in the same situation as Mr. Parker had already been paid
for damages by the company. Mr. Parker should have sued the company for money rather than
suing in equity. The court also pointed out that by doing nothing until 1855, he "slept upon his
rights." (67 US 545).

The Importance of these Cases

While today's importance of these cases is primarily historical, they do illustrate the
substantial role of the U.S. Congress in determining what cases will be heard by the Supreme
Court on appeal. All three of these cases happened at a time when the Court had little if any
control over the cases it heard. Consequently they spent time affirming decisions made by
Circuit Courts and state supreme courts. Many of these cases (two of the three here) had no
constitutional or federal question involved. Congress came to realize that if lower courts had
the authority to make final decisions, it would free the Supreme Court to give adequate time to
consider the most important cases, interpreting the U.S. Constitution and laws. It would also
make justice speedier; Mr. Parker filed his suit in 1855 and it was heard by the Supreme Court
in 1862.
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Note to Teacher&he first section of this chapter can be related to the study of the judicial system
in the United States. Because there have not been any juvenile cases from New Hampshire to
reach the US Supreme Court, this part of the system is not included. You may wish to discuss
this issue with students and have them include juveniles in many of the suggested research
projects.

The questions for guided reading are divided into two separate sections; one for the
procedures and one for the three cases in this chapter.
Vocabulary

affirm

amicus curiae
appellate jurisdiction
brief

eminent domain
emitting

equity

original jurisdiction
per curiam

seriatim

special master

writ of certiorari

Questions for Guided Reading ¢ Court Procedures
1. What is the source of authority for the US Supreme Court’s original jurisdiction?
2. Who grants the Court appellate jurisdiction?
3. Why was riding a circuit a burden for early justices?
4. How did US Supreme Court justices obtain control of the Court’s workload?
5. Before 1821, what was the primary source of information about a case for the justices?
Explain whether, in your opinion, this would work today.
What does it mean to have “standing” in a court?
Name two ways of becoming an amicus curiae

Describe how oral arguments have changed over the years.

ECEEECCEE

List one reason for and one reason against seriatimopinions.
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10. To whom does the US Supreme Court give advice? What groups may not ask for

advice?

Questions for Guided Reading ¢ Land and Dams

1.

9.

What was the subject of the disagreement between Mr. Saunders and the Bartlett Land
and Lumber Company?

Why was there disagreement about the location of the boundary of Hart’s Location?
Explain why you think this case was appealed to the US Supreme Court.

What reasons did state governments have in the 19th century for giving private
businesses the power of eminent domain? Explain whether you think they could do so
today.

What reasons did Mr. Head’s lawyers give to support his case against the Amoskeag
Manufacturing Company?

What reasons did the US Supreme Court give in their opinion to support the company,
not Mr. Head?

What is the difference between an action in law and one in equity?

Why was the Winnipiseogee Lake Cotton & Woolen Company interested in Lake
Winnipesaukee and the Winnipesaukee River?

What part of Mr. Parker’s suit was unclear to the justices of the US Supreme Court?

10. List two reasons given by the court for not finding in favor of Mr. Parker.

Questions for Additional Research

1.

Research all the federal courts in existence today. Prepare a chart that shows each of
them, its relationship to other courts and to the US Supreme Court. Prepare a second
chart showing your personal design for an improved system and be prepared to explain
and defend your system.

Hold a debate on the topic: Resolved that having 50 separate state court systems is
detrimental to national unity; therefore all state courts must be abolished and replaced

with a single national system.
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3. Some commentators on the judicial system have suggested adding a national appeals
court as an intermediate step between the existing Circuit Courts and the US Supreme
Court. Debate the advantages and disadvantages of this proposal.

4. Investigate the use of computers and video technology in today’s judicial system. Write
a proposal to the Senate Judiciary Committee explaining what changes you believe
should be made in order to utilize modern technology effectively and efficiently.

5. Over the years, the US Supreme Court has gone from hearing every case appealed to it
to almost total control over which cases it chooses to hear. Write a position paper that

demonstrates your beliefs about the wisdom of this change.
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Pink margarine. Men fined for selling a keg of gin without a license from the selectmen.
Taxes on logs. None of these topics sounds like an issue that would today come before the
United States Supreme Court. That is because economic issues are comparatively seldom
considered by the nation's highest court. Today the justices are more likely to consider cases

about personal rights such as freedom of speech. From the beginning of the court until about

1937 exactly the opposite was true. Why has there been such a dramatic change?

Government and the Economy

When the United States Constitution was written and ratified, there was little debate
about the need to improve economic conditions in the 13 states. Under the Articles of
Confederation, each state had retained economic independence. Each state could coin money,
tax products coming into and leaving the state, regulate any manufacturing and ignore the
provisions of treaties made by the central government. For a modern equivalent, imagine for a
moment that you are the owner of a company that makes personal computers in this state. You
sell some of your computers to a company in Massachusetts. Under the Articles, the State of
New Hampshire could tax your computers when they leave the state as an export and
Massachusetts could tax them as an import. Additionally the two states have different systems
of money so you have to calculate the value of New Hampshire dollars compared to
Massachusetts dollars. The ensuing chaotic economic conditions in the 1780's and events such
as Shays' Rebellion had convinced people that the central government needed additional
powers to coordinate the economy and promote growth.

Article 1, section 8, clause 3 delineates the power given to the U.S. Congress to "regulate
Commerce with foreign nations, among the several States, and with the Indian tribes". Two
competing interpretations of "regulate Commerce...among the several States" quickly
developed. One was that favored by Alexander Hamilton; this theory stated Congress could
regulate all commercial activity in the United States. The other theory supported by Thomas
Jefferson was that the phrase refers only to activity between two or more states; activity

completely within one state was not controlled by Congress. The resulting questions "generated
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more litigation between 1789 and 1950 than any other clause in the Constitution," (Oxford, 1992,
p. 167).

Alcohol Sales

Individuals and companies used this ambiguity (all activity or only across state lines) to
appeal cases to the United States Supreme Court to determine if state laws were
unconstitutional.

In 1838 New Hampshire passed a law requiring anyone selling alcoholic beverages in
any amount to obtain a license from the selectmen of the town. What did the legislators hope to
achieve with this law? Just a few years earlier the American Temperance Society had been
founded and had already grown to 1.5 million members. (Blocker, 1989, p.14). New Hampshire
reformers like those in other states were concerned with the growth in consumption of alcohol
particularly distilled spirits such as whiskey and with the effects of alcohol consumption of
people’s lives. New Hampshire's legislators, perhaps influenced by neighboring Massachusetts,
were endeavoring to give local officials the ability to prohibit the sale of alcohol in their
communities.

The idea that government should limit or prohibit alcoholic beverages was a significant
change. In colonial times, "Virtually everyone drank virtually all the time." (Blocker, p.3). Most
production and consumption of alcohol took place within the family. Beer, cider and wine were
common beverages at meals and on social occasions. The colonies following the English
example did have laws to prevent being drunk and disorderly. By 1830 per capita consumption
of alcohol had increased over even colonial times. One factor was that whiskey was often
cheaper than tea or coffee. This was at a time when cities often provided polluted water, if
water was readily available at all, and the supply of milk in cities was unreliable. Consequently
people drank distilled spirits such as whiskey at what appeared to be ever increasing rates.
Reformers were upset by the effects of this growing consumption on both families and the
economy. At first they advocated moderate consumption of beer, cider and wine and total

abstinence from distilled or ardent spirits. By 1836 many were promoting teetotaling for
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individuals and were supporting businesses that refused to allow workers to drink on the job.
Some of these same reformers argued that by licensing sellers of alcohol, governments were
making these sellers respectable. During the 1830's some Massachusetts counties became dry by
county officials refusing to grant anyone a license to sell alcohol. In 1838, the same year that
New Hampshire's new law essentially gave each town the right to decide whether alcohol
would or would not be sold in the community, Massachusetts passed the Fifteen Gallon Law.
Distilled spirits could only be sold in quantities of fifteen gallons or more unless for medical

use. This made it impossible for most citizens of average means to afford alcohol.

Peirce et. al v. State of New Hampshire
Petitioner: A. Peirce, Jr. & T.W. Peirce
Respondent: State of New Hampshire

Citation: 46 US 504

Lawyers: Mr. Hale, Mr. Burke of New Hampshire

Started: January 20, 1842

Decided: January term, 1847

Who won:  State of New Hampshire

Decision: 6-0

Opinion: Seriatim (Part of a series of cases known as the “License Cases”

Under New Hampshire's 1838 law, if alcohol was purchased by a New Hampshire
citizen in another state or from a foreign country for resale in New Hampshire, did this law
usurp a power granted to the U.S. Congress? Andrew Peirce, Jr. and Thomas W. Peirce thought
it might. The Peirces bought a barr

el of gin in Boston and had it shipped up the coast and then overland to Dover. On
January 20, 1842 they sold the gin still in the original barrel to Aaron Sias for $11.85; the Peirces
did not have a license to sell alcohol from the Dover selectmen. Possibly Mr. Sias was one of
many people who sold alcohol illegally, that is without a license. The Peirces were prosecuted,
tried, found guilty and fined $30. Their case was appealed to the highest court in New
Hampshire and then to the U.S. Supreme Court.

The Peirces' attorney argued that the New Hampshire law should be declared
unconstitutional because the requirement to obtain a license restricted trade among the states.

Therefore only the U.S. Congress had the power to make such laws. The State of New
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Hampshire countered this argument by saying that the system of licensing was a police power
that the state was exercising to improve society.

This case was heard by the Supreme Court along with similar cases from Rhode Island
and Massachusetts. The court's decision was 6 to 0 to uphold the state laws but the justices were
badly divided on the reasoning necessary to uphold them. One of the major reasons for the lack
of unity was not the justices' concern about prohibition of alcohol in whatever form or even the
provisions of the Commerce Clause but their desire to avoid any possible links between these
cases and the burning issue of slavery. In arguing to uphold the Massachusetts law, Daniel
Webster said that Massachusetts wanted to control liquor just as Southern states wanted to
control dangerous ideas by keeping free black sailors on board ship in Southern harbors,
thereby preventing contact with slaves.

With the issue of slavery in the background, nine different opinions were issued
covering 129 printed pages! (Some treated each state separately.) In one opinion, Justice Levi
Woodbury, who was from New Hampshire, stated that "the subject of buying and selling
within a State is one as exclusively belonging to the power of the State over its internal trade"
(46 US 620). This reasoning could be used to protect slavery where it existed. He further
suggests that the legislation that discourages the use of intoxicating liquor is within the states'
police power because "...its tendency clearly is to reduce family expenditures, secure health,
lessen pauperism and crime..." (46 US 627). Clearly he supported the Jeffersonian viewpoint on
the role of government in the economy. In his opinion, Chief Justice Roger B. Taney said that a
state might regulate interstate commerce in those instances when the federal government had
not already established regulations. Another judge said that the New Hampshire law was valid
because it was an exercise of the state's police power and that only the federal government
could regulate interstate commerce. Each justice tried to tailor his opinion very narrowly to
avoid possible parallels to slavery and yet address the issue of states' regulation of the use of

alcohol.
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Lumber and Taxes

If the U.S. Congress can regulate commerce among the states, at what point does a
product become subject to those regulations? A case from Errol, New Hampshire asked the
justices of the U.S. Supreme Court to determine whether logs in transit from one state to

another could be taxed by the state where they were physically located.

Coe v. Town of Errol
Petitioner: Edward S. Coe
Respondent: Town of Errol, New Hampshire

Citation: 116 US 5170

Lawyers: Henry Haywood, S.R. Bond
Started: April 1, 1880

Decided: Filed January 25, 1886

Who Won:  Town of Errol

Decision: 9-00

Opinion: Justice Joseph P. Bradley

On April 1, 1880, Edward S. Coe, a resident of Maine, received a tax bill from the Town
of Errol on the value of spruce logs that were stored in Errol waiting for the spring floods on the
Androscoggin River. Some of the logs had been cut in Wentworth's Location, New Hampshire,
and some had been cut in Maine. All of them were to be floated down the river to Lewiston,
Maine, where they would be taxed. When Mr. Coe got the tax bill, he filed a petition asking that
the taxes be abated because the logs were in transit to another state and therefore were covered
by the commerce clause of the U.S. Constitution. The New Hampshire Supreme Court ruled
that the logs cut in New Hampshire were properly taxed but the ones cut in Maine and in
transit back to Maine were not.

Mr. Coe, not being satisfied with this decision, appealed his case to the United States
Supreme Court. Justice Joseph P. Bradley gave the court's opinion in 1886. After reviewing the
facts and the New Hampshire decision, the justice asked, "Does the owner's state of mind in
relation to the good -- that is, his intent to export them, and his partial preparation to do so --
exempt them from taxation?" (116 US 519). As the justice points out, there must be a point in
time when goods being shipped cease to be under the laws of a state and become subject to the

national regulations that come from the commerce clause. The court's decision was that the
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point of national control comes only when the goods have been actually shipped or have been
started on a continuous journey to their destination. The logs cut in New Hampshire remained
subject to New Hampshire taxation because they had not yet been shipped. The New

Hampshire decision was affirmed and Mr. Coe had to pay his taxes.

Pink Margarine

Who would buy pink margarine or a package marked "adulterated butter"? New
Hampshire passed a law in 1891 requiring that oleomargarine sold in New Hampshire be
labeled in half inch letters either adulterated butter or oleomargarine and that it be colored
pink. Clearly this was an effort to protect New Hampshire farmers from competition in the

butter market.

Collins v. State of New Hampshire

Petitioner: Mr. Collins

Respondent: State of New Hampshire

Citation: 171 US 300

Lawyers: William D. Guthrie, Richard C. Dale, Henry R. Edmonds, Albert H.
Veeder; (None for New Hampshire)

Started: Argued March 23, 1898
Decided: May 23, 1898

Who Won: Mor. Collins

Decision: 7-20

Opinion: Justice Rufus Wheeler Peckham

Mr. Collins was a wholesaler in Manchester for Swift and Company of Illinois. He sold
oleo packaged in Illinois which met all of New Hampshire's standards except color. Tried and
convicted, Collins was fined $100 plus the cost of prosecution. The New Hampshire Supreme
Court affirmed his conviction and he appealed to the United States Supreme Court.

On May 23, 1898, Justice Rufus Wheeler Peckham delivered the court's opinion which
reversed the conviction. The court said that no one wants to buy pink margarine. The seller was
required to add something to the product which makes it unsalable in order to lawfully sell it.
This violated the commerce clause because New Hampshire was trying to prevent goods from

other states entering this state by requiring provisions that effectively prevented all sales.
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Changes in Interpretation

Could the commerce clause by interpreted to permit states and/or the federal
government the power to pass laws that protect workers? In the late nineteenth century and
especially in the early twentieth century, the answer was usually no. The justices of the
Supreme Court ruled in numerous cases that states did not have the power to limit the number
of hours a person worked per week, to establish a universal minimum wage, to write laws
regulating child labor, or to permit labor unions. In these opinions, the members of the court
reflected the concerns of industrialists who wanted no government interference. They were
upholding what they perceived as the property rights of owners and the liberty of contract
between owners and workers. It was not until 1937 with President Roosevelt's plan to pack the
court and until the court's membership changed that changes in interpretation occurred. After
1937 the court's rulings increasingly supported the authority of the federal government to
regulate what had become a national economy and the authority of both state and federal

governments to legislate to protect workers.

Safety on the Roads

In 1939 this new focus was demonstrated in the case known as H.P. Welch Company v.
State of New Hampshire. In 1933 the state legislature passed a law that regulated drivers of
vehicles used as common and contract carriers. The law was intended to protect highway users
from trucks that were operated by drivers who were fatigued. Drivers whose loads were solely
the product of their own manufacture and drivers who operated only in one city or town or
within ten miles were exempted from the provision that no driver could operate a vehicle for

more than 12 hours continuously.

H.P. Welch Company v. State of Hampshire
Petitioner: H.P. Welch Company

Respondent: State of New Hampshire

Citation: 306 US 790

Lawyers: Richard F. Upton, Dudley w. Orr, John E. Benton
Started: April 13, 1937

Decided: January 30, 1939
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Who Won:  State of New Hampshire

Decision: 9-00

Opinion: Justice Pierce Butler

The Public Service Commission of New Hampshire was given the responsibility for
carrying out the law. The commission established a rule that all drivers keep a record of their
on-duty hours and that employers of such drivers submit monthly reports on all drivers. H.P.
Welch Company was a Massachusetts business that registered with the Public Service
Commission as common and contract carriers in 1936 and 1937. After a hearing on May 6, 1937,
at which the company was represented by a lawyer, the Commission ordered that the
company's common and contract carrier certificates be suspended for five days. The
Commission ruled that the H.P. Welch Company had required or permitted drivers to be on
duty for more than 12 hours continuously and had not submitted the monthly reports on each
driver.

The company appealed the suspension based on two main reasons. First, they said that
the New Hampshire law was unconstitutional because the exemptions of some drivers from the
regulations was discriminatory. Second, the company said that the New Hampshire laws were
superseded by the U.S. Motor Carriers Act that gave responsibility for determining maximum
work hours to the Interstate Commerce Commission.

The New Hampshire Supreme Court ruled that there were sound legislative reasons for
the exemptions given to some drivers such as if the driver was operating within a ten-mile
radius, it could be presumed that he would have frequent breaks as he made deliveries and
therefore would not be as fatigued as a driver operating a vehicle continuously. They held the
law's discriminatory provisions were not unconstitutional but were based on sound reasons.
They also ruled that because the violations of the state act happened between the time the U.S.
Congress passed the federal law and the time that the Interstate Commerce Commission
established the national rules, the New Hampshire law was in force.

An appeal to the U.S. Supreme Court was heard by the court on January 3, 1939. The
decision shows the court's new focus on permitting state and federal governments to regulate in

ways to protect workers. The court ruled that the New Hampshire law was not
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unconstitutional. It also ruled that the federal law did not supersede the state law because the
ICC rules had not gone into effect when the H.P. Welch Company allowed its drivers to exceed

the 12- hour limit.

Who Pays and Who Benefits?
If residents of one state benefit from the services provided by another state, who should
have to pay?

Northeast Airlines Inc., et al v. New Hampshire Aeronautics Commission, et al.
Petitioner: Northeast Airlines and other airlines

Respondent: New Hampshire Aeronautics Commission

Citation: 405 US 707

Lawyers: John K. Mallory, Jr.; Joseph A. Millimet, ]. Eugene Marans, W. Michael

Dunn, Warren B. Rudman

Started: Unknown

Decided: April 19, 1972

Who Won:  State of New Hampshire

Decision: 7-10

Opinion: Justice William J. Brennan, Jr.

In 1972 the Court ruled that New Hampshire and other states could levy service charges
on each airplane passenger using commercial scheduled flights in the state. Justice Brennan for
the majority in a 7 to 1 decision said in part "...that a charge designed only to make the user of
state-provided facilities pay a reasonable fee to help defray the costs of their construction and
maintenance may constitutionally be imposed on interstate and domestic users alike." (405 US
714).

Who should benefit from a state's natural resources, only that state's residents? Or may
private companies use those resources for the benefit of other state's residents? In 1980 the New
Hampshire Public Utilities Commission withdrew its previously granted permission for the
New England Power Company to sell hydroelectric power generated in the state outside the
state. New England Power had six generating stations on the Connecticut River. The power

went to the New England Power Pool, a group that cooperated to minimize costs to customers.

Most of the power generated along the Connecticut was sold to customers in Massachusetts and
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Rhode Island. Because New England Power could produce electricity more cheaply than Public
Service Company, the Public Utilities Commission wanted to reserve this power for New
Hampshire citizens. If this hydroelectric power was sold exclusively in New Hampshire, local
customers could save about $25 million per year. Chief Justice Burger gave the court's
unanimous opinion that the commerce clause of the U.S. Constitution prevents a state from
requiring that companies give preference to state residents when utilizing natural resources of

products derived from them.

New England Power Company v. State of New Hampshire, et al.

Petitioner: New England Power Co., Massachusetts and Rhode Island
Respondent: State of New Hampshire

Citation: 455 US 331

Lawyers: Samuel Huntington, Donald K. Stern, Gregory H. Smith
Started: September 19, 1980

Decided: February 24, 1982

Who Won:  New England Power, Massachusetts and Rhode Island

Decision: 9-00

Opinion: Chief Justice Warren E. Burger
Why These Cases Matter Today?

Without the ability to regulate the economy, the federal government would have been
unable in its early years to promote the growth of industry and transportation throughout the
nation. More recent interpretations of the commerce clause have allowed state and federal
legislatures to pass laws that require the payment of a minimum wage, limit the number of
hours worked each week, prevent child labor, allow workers to join labor unions without fear of

losing their jobs and that require safe working conditions. All of these affect workers every day.
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abatement
abstinence
affirm

police power
reverse
teetotaling

Questions for Guided Reading

1.

10.

Name at least two problems experienced under the Articles of Confederation that
directly affected the economy.

What power did the 1838 New Hampshire law about selling alcohol give local
communities?

Of what crime were Andrew and Thomas Peirce found guilty?

Why did the justices of the US Supreme Court write such a confusing decision in the
Peirce case?

What reason did Edward Coe give for requesting a tax abatement?

Why did the US Supreme Court affirm the NH Supreme Court’s decision in the Coe
case?

In the Collins case, the US Supreme Court reversed the lower court’s decision. What
was their reasoning?

Describe the positions of both the H.P. Welch Company and the State of New
Hampshire in the case about drivers who worked more than 12 continuous hours.
May a government charge users of a government-owned facility a fee to cover
construction and maintenance costs? Explain.

Why did the New Hampshire Public Utilities Commission want hydroelectric power

generated in the state to be sold only to customers in the state? Is this fair? Explain.

Activities and Research Ideas

1.
2.

Research the 1937 court packing scheme and its effects on the US Supreme Court.
What were the reasons for the adoption of the Uniform Commercial Code and what

were its effects on court cases?
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3. Research the work of the specialized federal courts and how their cases may reach the
US Supreme Court. Include the US Court of International Trade, Bankruptcy Courts
and the US Tax Court.
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When a person's (or a corporation's) debts become too great to manage, bankruptcy
becomes an option. Bankruptcy is a legal process which allows a debtor (one who owes a debt)
to discharge it (have the bankruptcy court declare that it no longer exists) or to make
arrangements to pay the debt over a period of time. The intent of a bankruptcy is to allow the

debtor a "fresh start," a chance to begin financial life anew, without a crushing burden of bills

that can't be paid. But, there are limits to what can be done.

Background

Debtors who could not meet their financial obligations were harshly treated under the
legal systems of most countries until relatively recently. At one time in ancient Rome, creditors
were entitled literally to divide a debtor's body or to enslave debtors and their families. In 17th
century England, debtors who were unable to satisfactorily explain their inability to pay were
placed in the public pillory. Debtors might be put to death if their failure to pay their creditors
was due to fraudulent practices. This extreme penalty was eventually halted, but for many
years British courts ruled that debtors who failed to pay a judgment against them were guilty of
a breach of the peace and could be jailed.

Since the late 19th century, bankruptcy law in the US has evolved to permit people who
are unable to pay their unsecured debts (those debts that don't have some type of collateral
pledged to assure their repayment) to have those debts discharged, if they were willing to give
up their nonexempt property for distribution among unsecured creditors. Secured debts are
either paid in full or the security is repossessed by the creditor. Both the federal bankruptcy
statute and each state's laws now allow a debtor to retain some exempt property in order to
permit the debtor's family to maintain a minimum standard of living. States' exemption laws
vary widely in their generosity. New Hampshire currently allows debtors to exempt, among
other things, their clothing, most of their furniture, a stove, a refrigerator, a sewing machine, a

library to the value of $800, tools of the debtor's occupation, six sheep and their fleeces, one cow
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or a yoke of oxen or a horse, one hog and one pig, domestic fowl, one pew in the meetinghouse,
and a car worth up to $4,000.

Most bankruptcies are begun by the debtor, who files a petition with the United States
Bankruptcy Court. A bankruptcy trustee, appointed by the court, then collects and liquidates
the debtor's nonexempt property, if any, for the benefit of the unsecured creditors. Secured
creditors are not affected by bankruptcy liquidations because they have taken collateral (such as

a home mortgage) to ensure repayment of debts.

Field v. Mans
Petitioner: William & Norinne Field
Respondent: Philip Mans

Citation: 516 US 59

Lawyers: Christopher Seufert, W.E. Whittington, IV
Started: December 10, 1990

Decided: November 28, 1995

Who won: Field

Decision: Justice David Souter

The Bankruptcy Code also allows both consumer and business debtors to try financial
reorganization instead of liquidating their assets. A debtor proposes a reorganization plan to
the creditors and the court. A typical plan requires payment from the debtor's future income.
Businesses that wish to continue their operations, sometimes in a modified form, usually opt for
Chapter 11 reorganization proceedings. Their proposals may combine payments from sales of

some business assets with income from future business operations.

The Fraud Exception

Among the debts that can't be discharged are those "obtained by" fraud. For example, if
a debtor had lied about income on a credit application in order to persuade a bank to approve a
loan, the debt owed to the bank would not be discharged and would still have to be paid back,
even after the bankruptcy. A question of fraud made its way from the US Bankruptcy Court in
Manchester to the US Supreme Court in Washington, D.C.
The Fields Sell their Inn
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In March 1987, William and Norinne Field sold their beachfront motor lodge and five
acres to Philip Mans, a Lebanon developer. Mans paid $275,000 in cash to the Fields and agreed
to pay them an additional $187,500 over time. This promise to pay was secured by a mortgage
on the property. A clause in this mortgage stated that the Fields would have to consent to any
transfer of the property or the unpaid balance of the mortgage would have to be paid on the
sale of the property.

On October 8, 1987, Mans transferred the property to a new partnership that he had
created. He didn't tell the Fields of this. Instead, he wrote to them the next day and asked them
to waive their rights under the "due on sale" clause. Mans didn't bother mentioning that he had
already transferred the property. The Fields offered to give up their rights for $10,500; Mans
counter-offered $500, again failing to mention that the transfer had already been accomplished.

Three years later, the real estate market had plummeted. Mans filed a bankruptcy
petition in 1990 in US Bankruptcy Court in Manchester. For the first time, the Fields discovered
that Mans had transferred the property without their consent. They cried fraud. They asked the

court to except Mans' debt to them from discharge.

Judgment in Manchester

The Bankruptcy Court held a trial in Manchester on the issue of whether Mans had
obtained the debt by fraud. The court ruled that, in fact, Mans' letters were false representations
and that the Fields had relied on those letters. However, the court also decided that the Fields
had to show that they had "reasonably" relied on those letters; in other words, what would a
"reasonable person" have done under these circumstances. The court suggested that a "prudent
man" would have asked his attorney, could he transfer the property without my consent? The
court said the attorney would have to answer yes. The court then said that the next question
would be, well, let's see if he's done it. The court decided that a reasonable person would have
gone to the Grafton County Registry of Deeds after receiving the letters from Philip Mans and
checked to see if the property had been transferred. Since the Fields had not acted reasonably,
the court held, Mans' debt was discharged and the Fields could not collect it. The Fields

appealed to US District Court in Concord, lost there, appealed to the First Circuit Court of
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Appeals in Boston, lost there, appealed to the US Supreme Court in Washington, and finally

won.

Justice Souter Agrees with the Fields

The Supreme Court accepted the Fields' appeal to resolve a conflict between the Circuit
Courts of Appeals. Few cases are accepted by the Court, but one of the instances in which it
does take cases is when the Circuit Courts are in disagreement. The First Circuit and Tenth
Circuit had decided that reasonable reliance was the standard by which to judge the actions of a
creditor. The Fifth, Seventh, and Eighth Circuits disagreed. Justice David Souter of New
Hampshire wrote the majority opinion. Souter examined the history of the Bankruptcy Code
and, especially, the history of the fraud exception. By referring to the Restatement of Torts, a
book containing many rules of law, on the tort of fraudulent misrepresentation, Souter decided
that "justifiable" reliance should be the standard. A person is justified in relying on a
representation even though he might have investigated and found that the representation was
false. That person does have to use his senses, however; he can't win his case if he ignores
obvious facts. Souter gives the example of selling a horse represented to be "sound." If the buyer
sees the horse before purchasing and a casual inspection would have disclosed that the horse
only had one eye, then the buyer has not justifiably relied on the representation since anybody
can easily detect a missing eye. However, if the horse has a defect only obvious to an expert
horseman then the reliance is justifiable (long teeth in a "young" horse, Souter suggests).

Since the Bankruptcy Court used the wrong standard, the case was sent back to
Manchester for a new trial. The case continued on for several more years, with the First Circuit
Court of Appeals eventually supporting the Fields. Then it was on to the state courts where a

judgment was obtained that helped the Fields collect most of the money they were owed.

Cornelius P. Young, et ux. v. United States

Petitioner: Cornelius and Suzanne Young
Respondent: United States

Citation: 535 US 43

Lawyers: Grenville Clark, III, Patricia A. Millett
Started: October 15, 1993
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Decided: March 4, 2002

Who Won:  United States

Decision: 9-0

Opinion: Justice Antonin Scalia

A second New Hampshire bankruptcy case was decided by the Supreme Court in 2002.
Cornelius and Suzanne Young failed to pay the Internal Revenue Service (the IRS) the amount
owed on their 1992 income tax, about $15,000, due on October 15, 1993 (they had obtained an
extension of the April 15 deadline). The Youngs made modest monthly payments until
November 1995. On May 1, 1996, they sought protection under Chapter 13 of the Bankruptcy
Code, a form of bankruptcy that allows individuals to financially reorganize under the
supervision of the federal bankruptcy court. The Bankruptcy Code contains a three year “look
back” provision, which means that debts due and owing more than three years before the filing
of the bankruptcy petition can be discharged. Because the Youngs’ IRS obligation was due on
October 15, 1993, and the petition was filed less than three years later, on May 1, 1996, it could
not be discharged and they were still obligated to pay it. Nevertheless, while the bankruptcy
was pending in court, all of the Youngs’ debts, even those that were not dischargeable, were
subject to the automatic stay, which prevented the IRS from attempting to collect the Youngs’
unpaid taxes.

Before the Bankruptcy Court confirmed the Youngs” Chapter 13 reorganization plan,
they moved to dismiss that petition. On March 12, 1997, one day before the Bankruptcy Court
dismissed the Chapter 13 petition, the Youngs filed a Chapter 7 bankruptcy petition. This form
of bankruptcy, commonly known as a straight or no asset bankruptcy, involves liquidating all
assets that are not exempt. A Chapter 7 discharge was granted on June 17, 1997.

The IRS then demanded payment of the 1992 tax debt. The Youngs refused payment and
petitioned the Bankruptcy Court to reopen their case and declare that the IRS debt was
discharged because it was outside the three-year lookback period at the time the Chapter 7
petition was filed. The bankruptcy court sided with the IRS and ruled that the three-year
lookback period was tolled during the pendency of the Chapter 13 petition, that is, the time that

the first petition was waiting to be heard in court did not count when calculating the three-year
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look back period for the Chapter 7 petition. The District Court for the District of New
Hampshire agreed, as did the Court of Appeals for the First Circuit.

In affirming the decisions of the lower courts, the Supreme Court recognized the
“loophole” contained in the Bankruptcy Code. Debtors are allowed to petition under Chapter 13
and, as long as their debts have not yet been discharged, they may dismiss that petition and
refile under Chapter 7. The Youngs argued that because the Bankruptcy Code did not state that
the time during which the first petition was pending in court could not be used to calculate the
three-year lookback, must mean that it can be used. Therefore, because more than three years
had passed between when their taxes were due and when they filed their second bankruptcy
petition, the lookback rule applied and the IRS debt was dischargeable.

The Supreme Court did not buy this logic. Simply because the Bankruptcy Code did not
address the tolling of the lookback period while a Chapter 13 petition was pending, did not end
the matter. Rather, traditional principles of equity or fairness that are applied in other situations
should also apply to bankruptcy cases. The Bankruptcy Code prevented the IRS from trying to
collect its debt while the Youngs” Chapter 13 petition was pending. It would not be fair to let the
Youngs use this protective shield as a sword against the IRS by adding this same period of time

to the lookback to prevent the IRS from collecting the Youngs’ unpaid taxes.

Why these Cases Matter Today

Whatever the ultimate result is for Mr. and Mrs. Field, this case has established the
standard for Bankruptcy Courts to use in determining when the fraud exception applies. In
future cases, people who ask these courts to require payment in full of a debt owed to them due
to fraud will need to show justifiable, not reasonable, reliance on the fraudulent
misrepresentation. As this standard is less demanding, it may offer more protection to citizens.

The Young case provides some measure of protection to creditors in bankruptcy
proceedings. It closed a loophole in the Bankruptcy Code which would have allowed

petitioners in bankruptcy courts to avoid old debts by filing new bankruptcy petitions.
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Vocabulary

discharged
equity
non-exempt
security
tort

Questions for Guided Reading

1.
2.
3.

10.

11.

What is the purpose of filing for bankruptcy?

Give at least one example of how governments historically treated debtors.

What is an unsecured debt?

If you are a debtor in New Hampshire, could you exempt your television in a
bankruptcy proceeding? Explain.

What is the main advantage of a Chapter 11 proceeding for the owner of a business?
Describe how Mr. Mans allegedly defrauded Mr. and Mrs. Fields.

The Bankruptcy Court in Manchester ruled that Mr. and Mrs. Fields had not acted
reasonably. Explain how the court reached this conclusion.

Why did the US Supreme Court agree to hear this case?

Why was the case reversed and remanded?

Why did Cornelius and Suzanne Young claim they did not need to pay their back taxes
to the IRS?

Describe the US Supreme Court’s reasons for its ruling in their case.
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Preaching and Parading
“Congress shall make no law respecting an establishment of religion or prohibiting the free
exercise thereof or abridging the freedom of speech or of the press or of the right of the people
peaceably to assemble and to petition the Government for a redress of grievances.”

- First Amendment to the US Constitution

Chaplinsky v. State of New Hampshire
Petitioner: =~ Walter Chaplinsky
Respondent: State of NH

Citation: 315 US 568 (1942)
Lawyers: Hayden C. Covington, Frank Kenison
Started: April 4, 1940
Decided: March 9, 1942
Who won: New Hampshire
Decision: 9-0
Opinion: Justice Murphy
Fighting Words

Do you have the right to say anything you want to? The First Amendment says the
Congress cannot abridge freedom of speech. Are there limits to free speech? Walter Chaplinsky
tested the limits on a street corner in Rochester, New Hampshire.

Chaplinsky was a Jehovah's Witness, a religious sect that in the 1930s believed that all
governments were demonic and that Witnesses did not need to obey secular laws. (This
doctrine has changed since then.) Witnesses refuse to enter military service and more than two
thousand of them went to prison for their beliefs. In schools and elsewhere, Witnesses refused
to salute the flag or pledge allegiance to it. It was, however, another belief of the Witnesses that
they must preach in public, that brought Walter Chaplinsky into conflict with the state of New
Hampshire and into the US Supreme Court.

Chaplinsky stood at the corner in Central Square in downtown Rochester on April 6,
1940, handing out copies of The Watch Towetthe Jehovah's Witness magazine. He was also

making disparaging comments about the Catholic religion, calling all organized religion a
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racket and calling priests racketeers. The city Marshal, Bowering, had received many
complaints about Chaplinsky that afternoon and went to Central Square to ask Chaplinsky to
move. He told Chaplinsky the crowd was getting angry. Chaplinsky told Marshall that a man
named Bowman had grabbed him by the throat and asked, “Don't you believe in saluting the
flag?” “I only recognize Jehovah,” was Chaplinsky's reply.

After Bowering left, Chaplinsky reported that Bowman returned with a flag on a pole
and attempted to spear Chaplinsky with it. He missed, but knocked Chaplinsky into the street.
Bowman then set the flagpole in a hole in the corner and confronted Chaplinsky with, “You son
of a bitch, will you salute that flag?” When Chaplinsky refused, a small riot ensued and Marshal
Bowering returned with several police officers to escort Chaplinsky to the safety of the police
station. According to Bowering, Chaplinsky “opened up on me, called me a God damned
racketeer, a damned fascist, said all the city officials of Rochester were fascists or fascist agents.”
Chaplinsky was charged with a violation of Public Law Chapter 378, section 2, “No person shall
address any offensive, derisive or annoying word to any other person who is lawfully in any
street or other public place, nor call him by any offensive or derisive name... ” Chaplinsky
didn't deny any of his words except to say that he never use the name of God.

Chaplinsky’s first argument was that the statements were true. (See chapter entitled: He
Can’ t S dhe NewlHarhpshjre Supreme Court disposed of that argument quickly since
the law was designed to maintain the public peace. The direct tendency of the words, true or
not, would be to provoke a person to acts of violence. That is what the law intends to prevent.

The US Supreme Court held that Chaplinsky was not entitled to use words in public
places that were likely to cause a breach of the peace -- also known as “fighting words.” Words
that are likely to cause violence and "...other disorderly words, including profanity, obscenity
and threats...” can be regulated by the state if they are likely to cause a breach of the peace.

The New Hampshire Supreme Court reasoned that even though the right to speak
freely, whether on the street or elsewhere, is of primary importance, it can be limited in some
situations. The exercise of a right is different from abuse of that right. While the First

Amendment encourages full and free discussion of all subjects, especially of government, it
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does not allow for speech which does not serve any purpose other than to incite violence. In

other words, name-calling is not protected by the First Amendment.

Preaching and Parading

Cox v. State of New Hampshire
Petitioner: Willis Cox

Respondent: State of New Hampshire
Citation: 312 US 569 (1941)
Lawyers: Hayden C. Covington

Frank Kenison

Started: July 8, 1939

Decided: March 31, 1941

Who won: New Hampshire
Decision: 9-0

Opinion: Chief Justice Hughes

Saturday night, July 8, 1939, in Manchester. Besides the usual downtown window
shoppers and strollers that night, the city saw 87 Jehovah's Witnesses march in single file from
the Odd Fellows Hall on Hanover Street up and down Chestnut and Elm streets carrying signs
that read "Religion is a snare and a racket," "Fascism or Freedom?” "Serve God and Christ the
King.” The marchers handed out leaflets but didn't create a disturbance of the peace. Among
the leaders of the march were Willis Cox, Walter Chaplinsky (yes the same who would disturb
the peace the following year in Rochester), John Konides, Arvid Moody and Oliva Paquette.
These five would be charged with a misdemeanor -- parading without a license. As Walter
Chaplinsky later testified, “We do not ask any man for a permit to do what Almighty God asks
us to do.”

The law at issue stated:

"No theatrical or dramatic representation shall be performed or exhibited and no parade
or procession upon any public street or way, and no open-air public meeting upon any ground
abutting thereon shall be permitted unless a special license therefore shall first be obtained from
the selectmen of the town or from a licensing committee for cities hereinafter provided for.”

Public Law Chapter 145 section 2.
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Arvid Moody gave Superior Court jury his definition of a parade:
"A parade is a vain display of men in uniform and an information march is an orderly
progressive forward movement pertaining to God’s Kingdom’s message.” Manchester Uniop

November 23, 1939)

Judge Young gave the jury their instructions:

“...so far as I am able to discover there is very little difference between a parade and a
procession. A procession may be described as a train of persons or vehicles advancing in an
orderly or regular manner in a continuous course... A parade may be described as any march or
procession or any movement marching in something like military order, for show, display or

exhibition.” Manchester UnionNov. 23, 1939)

The jury preferred Judge Young's definition and found the defendants guilty, sending
this case to the New Hampshire Supreme Court. That court affirmed the convictions and the
Witnesses appealed to the US Supreme Court.

The US Supreme Court decided that the restrictions in New Hampshire were
reasonable. Cities and towns can regulate the use of their streets and sidewalks for the safety
and convenience of the public and can set reasonable rules as to the time, place, and manner of
any parade. They may also charge a reasonable license fee. Basically the court ruled that
Manchester's actions did not infringe on freedom of speech, freedom of religion, freedom of the
press, or the freedom to assemble. A person cannot, the Court stated, ignore reasonable

regulations just to "direct public attention to an announcement of his opinion.”

Poulos v. State of New Hampshire
Petitioner: William Poulos

Respondent: State of New Hampshire

Citation: 345 US 395 (1953)

Lawyers: Hayden C. Covington, Gordon Tiffany
Started: July 2, 1950

Decided: April 27, 1953
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Who won: New Hampshire

Decision: 7-2

Opinion: Justice Reed
Preaching in the Park

Over the years the Witnesses changed their tactics and tried to work within the laws. In
1950, William Poulos and Robert Derrickson, ordained Jehovah's Witness ministers, applied to
the Portsmouth City Council for a permit to hold a public meeting in Goodwin Park.
Portsmouth had a city ordinance nearly identical to the state law that was upheld in Cox v. New
Hampshire Poulos and Derrickson appeared before the Council, explained that they would give
lectures on the Bible which would show that Armageddon was rapidly approaching and
offered to pay a reasonable fee for the use of the park. The council refused to give them a
permit, stating that they had never had a religious group use a public park and that they were
fearful of creating a disturbance if the permit was granted. The Witnesses didn't take no for an
answer and held their meeting anyway. Derrickson spoke for about 45 minutes before a police
officer arrived and asked him if he had a permit. Derrickson admitted he did not have one and
was told to stop talking. Derrickson refused, and was arrested. The next Sunday, July 2, 1950,
William Poulos spoke in Goodwin Park before "a large number of persons "for about 15 minutes
until he duplicated Derrickson's fate. Both men were fined $10 and immediately appealed their
convictions to Rockingham County Superior Court. After two trips to the New Hampshire
Supreme Court (with a superior court conviction in between) the case made its way to the US
Supreme Court. Robert Derrickson had died in the meantime, so Poulos carried the load himself
(with his lawyers, of course).

The US Supreme Court wasn't any more helpful to Poulos than it had been to Cox or
Chaplinsky. The court stated, "The principles of the First Amendment are not to be treated as a
promise that everyone with opinions or beliefs to express may gather around him together at
any public place and at any time for discussion or instruction” (345 US 405). So long as licenses
are issued without discrimination, the city may regulate when and where public meetings may
be held. Both the New Hampshire Supreme Court and the US Supreme Court agreed with

Poulos that the Portsmouth City Council acted arbitrarily and unreasonably in denying the

98

——
| —



witnesses a license to use Goodwin Park. It was not good enough for the council to deny the
license simply because no other religious group had ever asked for one or because the council
feared trouble. But even though Poulos was right on that issue, he still lost his appeal. Why?
Because both courts decided that the issue was not what Portsmouth did, but whether Poulos
could be punished for violating the city ordinance, even though the council had acted
unconstitutionally. Both courts decided that the proper remedy for an unconstitutional action
by government is to go to court, to use the judicial system to force a proper action by
government, even though it may take years of delay, rather than to simply violate the
ordinance. The result — Poulos” conviction and fine stand.

Justices Hugo Black and William O. Douglas dissented from the Court’s ruling. They
both argued that it was wrong to find a person guilty of violating an unconstitutional action by
a government; that when the Portsmouth City Council violated the First Amendment by
refusing to let Poulos have a license to speak in the park, the state of New Hampshire should
not have convicted Poulos of violating the law. The primary basis for this argument is that free
speech deserves special protection in our society. As Justice Douglas said, "There is no free
speech in the sense of the Constitution when permission must be obtained from an official
before speech can be made.”

Wooley v. Maynard
Petitioner: Neil Wooley

Respondent: George Maynard

Citation: 430 US 705

Lawyers: Robert V. Johnson II, Richard S. Kohn
Started: January 3, 1975

Decided: April 20, 1977

Who won: George Maynard
Decision: 6-1-2
Opinion: Chief Justice Burger
Live Free or Die
The Jehovah's Witnesses finally beat New Hampshire in the US Supreme Court in 1977.

The issue — license plates.
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George and Maxine Maynard were Witnesses who lived in Lebanon, New Hampshire.
They found the state’s motto live "Live Free or Die” which appeared on their passenger license
plates to offend their religious beliefs. They placed tape over the slogan but someone removed
it. After several more tapings, George took some tin snips and cut the motto out of the plate. For
his efforts he was issued a summons to Lebanon District Court for violation of the motor vehicle
code. He represented himself, pleaded not guilty, and explained to the judge his religious
objections to the motto. The judge found him guilty, but suspended his $25 fine. A month later
George was charged with another violation for defacing the license plate. The court this time
gave Mr. Maynard a suspended jail sentence and ordered him to pay the previously suspended
$25 fine. George replied that, as a matter of conscience, he would not pay the fine. The judge
sent into the Grafton County House of correction for 15 days.

Even before his trial on the second offense, George had been charged with a third
offense. This time the Maynards went to federal court to get an injunction against the State of
New Hampshire. They asked Judge Hugh Bownes to stop the state (actually Neil Wooley, the
Lebanon police chief) from prosecuting them under the motor vehicle law which made it a
crime to obscure the motto on the plate. He granted the injunction and an appeals panel agreed
with him. The state of New Hampshire appealed to the US Supreme Court.

Chief Justice Burger summed up the issue before the Court —"...whether the State may
constitutionally require an individual to participate in the dissemination of an ideological
message by displaying it on private property in a matter and for the express purpose that it may
be observed and read by the public” (430 US 705). In nonlegal English — can the government
force a person to show his political slogan on his private property? In a word - no.

The First Amendment contains the right to speak freely and the right not to speak at all.
The Court had decided in another Jehovah's Witness case in 1943 that a school board could not
compel students to salute the flag. The First Amendment does not allow the government to
force a person to promote a point of view the person finds unacceptable. The Court wrote that
requiring the Maynards to use their car as a "mobile billboard” for the state legislature’s point of

view violates their First Amendment right to hold a different point of view.
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The state argued that its interests were sufficient to justify forcing the Maynards to carry
the motto. Those interests were that the motto helps identify passenger vehicles and that the
motto promotes an appreciation of state history, individualism, and state pride. The Court
found that the state has easy ways of identifying its plates without the motto. The second
purpose is one that promotes the state legislature’s political beliefs. When those come in conflict
with the Maynards’ beliefs, the state cannot overcome the Maynards’ right to avoid becoming
the courier for the state’s message.

The Maynards’ conflict with the State of New Hampshire did not end with the Supreme
Court's decision. Judge Bownes awarded attorneys’ fees to the Maynards for having won their
civil rights challenge in federal court. Gov. Meldrim Thomson was in no hurry to pay, as the
decision was not to his liking. After a long delay, the Maynards’ attorneys asked the US
Marshal to collect their fees from the state — more than $20,000. US Marshal Robert Raiche and
his deputies first considered taking the gold of the State House dome. After deciding that it was
too cold for that method of collection, they drove to a place where they knew the state had
plenty of cash with which to pay the judgment — the Hooksett liquor store. The marshals
arrived and demanded payment of the fees. After a few desperate phone calls to the governor,
he agreed to pay by check. The Maynards took their money and moved to Connecticut. They
have also taped their Connecticut plates obscuring the words “The Constitution State.” They
said they did this because they feel their constitutional rights have not been adequately

protected in Connecticut.

Why these cases matter today

Together these cases helped to clarify the meaning of the First Amendment. The
government may not force a person to promote a point of view which the person finds
objectionable. Citizens, however, have some restrictions as well. They may not use fighting
words that could cause a breach of the peace. Their right to assemble may be reasonably
regulated by government with regard to the time, place, and manner of demonstrations. When
a government regulates free speech or assembly in a way that someone thinks is

unconstitutional, the first line of defense should be the courts, not civil disobedience. All
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citizens benefit when individuals are willing to pursue cases such as these that explain more

fully the relationship between our government and the citizens.
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Note on an Additional Sourcdt your school does not have a copy of the DVD “Never Say Die”
and the teachers” guide, please contact the New Hampshire Bar Association’s LRE Coordinator.

This video tells the Maynards’ story and interviews most of the participants in the case.

Vocabulary
affirm
injunction
misdemeanor
Questions for Guided Reading
1. What was the subject of the disagreement between Mr. Chaplinsky and Mr. Bowman?
2. What derogatory terms did Mr. Chaplinsky address to Marshal Bowering?
3. Why are “fighting words” not protected by the First Amendment?
4. Would the words used by Mr. Chaplinsky be considered “fighting words” today?
Explain why or why not.
5. Why were Willis Cox and his fellow Witnesses arrested in Manchester?
6. Give two specific examples of ways cities and towns may legally regulate
demonstrations.
7. How did Mr. Poulos” approach differ from those of Mr. Cox and Mr. Chaplinsky?
8. Why did Mr. Poulos still lose his case at the US Supreme Court? What else could he
have done?
9. Why did the Maynards remove “Live Free or Die” from their license plate?

10. What reasons did the US Supreme Court give for supporting the Maynards?

Activities and Research Ideas
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1. Each student will individually write a list of what he or she would classify as “fighting
words”. After students have completed their lists, they will compare their lists with
those of other students to count the number that match exactly. One student from each
small group should report to the class on the number of exact matches. Discuss the
implications of the number of terms on which there is no widespread agreement.

2. Research one or more of the cases from other states that involve religious freedom and
report the findings to the class. Suggestions for cases:

a. Minersville School District v. Golis 310 US 586

b. West Virginia State Board of Education v. Barneéit@ US 624

c. Elfbrandt v. Russelt84 US 11

d. Board of Education v. Merged96 US 226

e. Sherbertv. Verne374 US 398

f.  Wisconsin v. Yodet06 US 205

g. Employment Division v. Smitd94 US 872

h. Lee vWeismarb05 US 577
Some cases dealing with demonstrations include:

a. Tinker v. Des Moines Independent Community School Disg#d US 503

b. Frisby v. Schultz87 US 474

c. Perry Education Associati on 460US3Perry Local
A case that did not reach the US Supreme Court but which has had a great deal of
publicity is Village of Skokie v. National Socialist Party of Americ&s.

3. Students, using their knowledge of the First Amendment and restrictions approved by
the US Supreme Court, will write an ordinance that is legal. Give students a copy of
scenario and have them follow the directions either individually or in small groups. An

attorney would be a good choice to evaluate students” work for legality and clarity.

Scenario:
A women’s health center was established in your community in 1971. A group of women who

wanted to improve health care available to poor women set up a private, nonprofit corporation.
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The corporation meets all the legal requirements of the State of New Hampshire. Any woman
may use the services available. Fees are based on a sliding scale dependent on the individual’s
ability to pay. The Board of Trustees raises money from private donations to meet expenses.
Services provided include routine physicals, prenatal and postnatal care, routine gynecological
exams as well as birth control information and counseling. An average of two abortions per
week are performed at the facility; all are done within the first trimester of the pregnancy.

Controversy has arisen because protestors who oppose abortion are demonstrating each
Thursday, the day abortions are performed. These protestors, numbering between 10 and 50,
always obtain a permit to demonstrate. They carry placards with color photographs showing
the developmental stages of a fetus. They also shout at all women who enter the facility and try
to block anyone from entering whom they perceive might be entering to have an abortion.
Some women feel intimidated to go to the facility on Thursday even if they are not going for an
abortion. Consequently few women will keep Thursday appointments.

Community officials have appointed you to an advisory committee. Your job is to write
an ordinance that will be fair and protect the rights of bothgroups involved:’

a. Women's rights to enter the facility freely on any day it is open, free from
intimidation

b. Demonstrators” rights to free speech and assembly.

c. In addition, your ordinance should give clear and specific guidance to police officers

in the event that anyone might be subject to arrest.

Reenactment of the Chaplinsky Case

In one class period, it is possible to reenact the Chaplinsky case from District Court to
the US Supreme Court. This is an excellent way for students to experience the system and how
the courts vary.

Directions for Teacherdo do this, we recommend that you obtain the cooperation of at
least one attorney, preferably two unless you, the teacher, feel confident taking the role of one
attorney in each court. In addition, it is effective to have a local police officer play the part of
the city marshal. Prior to the day of the reenactment, students should be selected for the parts

of:
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a. Walter Chaplinsky
b. District Court Judge (This is now the Circuit Court, District Division.)
c. Superior Court Judge
d. Twelve jurors for the Superior Court, including a foreman to give the verdict
e. Five justices for the NH Supreme Court
f. Nine justices for the US Supreme Court
If you have a small class, the jury could be reduced in size. Give students their handouts
in advance for preparation.
On the day of the reenactment, the sequence will be:
1. Chaplinsky and the City Marshal enact the incident.
2. District Court, where the Marshal and Chaplinsky will be questioned and cross-
examined by the attorneys.
3. Superior Court, where there will be a trial de novo
4. NH Supreme Court, where the attorneys will present their cases and be questioned by
the justices.

5. US Supreme Court, where the attorneys will again present and be questioned.

Prior to the beginning of class, it would help to rearrange the room to resemble a court.
Place 12 desks on one side near the front at a 90-degree angle to the other desks; this is for the
jury. A table with chairs or nine desks at the front of the room for the justices will make the
transition from one court to another faster. Be sure to leave a space for the street corner where
Chaplinsky is taken into custody and provide a chair to serve as the witness stand.

If you are fortunate enough to have two attorneys, you may then take on the role of stage
manager, announcing the next step to help student follow the transitions from one court to

another.

Instructions for Walter Chaplinsky
You are a Jehovah’s Witness who lives in Rochester, New Hampshire. You will stand on
the street corner and distribute copies of literature. A crowd gathers and verbally abuses you.

When approached by the City Marshal (a police officer) who is coming to move you along away
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from the crowd, you say, “You are a damned racketeer and a damned fascist and the whole
government of Rochester is fascists or agents of fascists.” You will be arrested by the marshal.
At your trials, you will be called to testify by your attorney. You will admit that this is
what you said except that the marshal will state that you said “God damn” which you will
deny.
Except for the occasional outbursts proclaiming that the Court is fascist, you will let

your lawyer do the talking.

Instructions for the City Marshal

You are the City Marshal of Rochester, New Hampshire. You will approach Walter
Chaplinsky who is standing on the corner. He will say, “You are a Goddamned racketeer and a
damned fascist and the whole government of Rochester is fascists or agents of fascists.”

Upon hearing these words you will arrest Mr. Chaplinsky and charge him with violation
of Public Law 378 Section 2: “No person shall address any offensive, derisive or annoying word
to any other person who is lawfully in any street or other public place, nor call him by any
offensive or derisive name, nor make any noise or exclamation in his presence and hearing with
intent to deride, offend or annoy him, or to prevent him from pursuing his lawful business
occupation.”

When called to testify, you will respond to questioning that Mr. Chaplinsky did use the

term “Goddamn”.

Instructions for the Circuit Court Judge:

You are the Justice of the Circuit Court in Rochester, New Hampshire. You are to decide
the case of the State of New Hampshire v. Walter Chaplinksy.

In the interests of time, you will Deny all motions made by the defense attorney. You
will probably be asked to dismiss the case on the basis of the First Amendment.

After hearing the evidence, you Must find the defendant Guilty . You will then sentence

him to 30 days in the Strafford County House of Corrections.

Instructions for Superior Co urt Judge
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You are the Justice of the Strafford County Superior Court. You are to preside over the
case of the State of New Hampshire v. Walter Chaplinsky.

In the interests of time, you will Deny all motions made by the defense attorney, who
will probably request a dismissal based on the First Amendment.

After the attorneys finish, tell the jury members that it is now their job to decide
unanimously whether Mr. Chaplinsky is guilty or not guilty beyond a reasonable doubt. When
they have reached a decision, ask the foreperson to stand and give the verdict. If the jury finds
the defendant guilty, you should then sentence him to 30 days in the Strafford House of

Corrections.

Instructions for Jurors
You are a juror in the case of the State of New Hamgpsre v. Walter Chaplinskyo be held at
Strafford County Superior Court. After you have heard the evidence against the defendant, you
will have to decide whether he is guilty or not guilty. In the interests of time, all jurors will
immediately agree he is Guilty as charged.

One of you is designated as the foreman. It is the job of the foreman to tell the judge

when asked, “Your honor, we find the defendant, Walter Chaplinsky, guilty as charged.”

Instructions for the NH Supreme Court

You are a justice of the NH Supreme Court. You will hear arguments in the case of State
of New Hampshire v. Walter Chaplinsk.our job is to decide whether to affirm (uphold) the
conviction of Mr. Chaplinsky or to reverse (overturn) it. In the interests of time, the arguments
before the Court will be short, and you will all vote to Affirm the conviction. One of you

should be ready to act as the Chief Justice and announce your decision.

Instructions for the US Supreme Court

You are a justice of the US Supreme Court. You are hearing an appeal from Walter
Chaplinsky. Your job is to decide whether the New Hampshire law against using offensive,
derisive, or annoying words is constitutional. That is, does the law violate the protections of the

US Constitution, or is it legal?
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You will first hear and argument from Chaplinsky’s lawyer who will suggest that the
law violates the First Amendment. Then you will hear from the lawyer for the State of New
Hampshire, who will argue that the law is legal and that you should allow the State to enforce
it.

At any time during the arguments, you may interrupt the lawyers with questions and
arguments of your own. Ask them hypothetical questions — that is, suggest changes in the facts.
Ask whether it would make a difference if Chaplinsky had used profanity or if he had called
people “Republicans” instead of “fascists.”

After the lawyers are finished, you will meet together, discuss the case, and announce
whether you will Affirm  (uphold) the New Hampshire Court’s decision or if you will Reverse
(overturn) their decision. Your decision does not need to be unanimous. If you have a split,

announce how many justices are on each side.
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How free are newspapers and other types of media to publish information that may
harm a person’s reputation? If someone is harmed, is the newspaper protected by the First
Amendment? There is a constant tension between Congress making “no law...abridging the

freedom ...of the press and an individual’s ability to protect himself from libel and slander.”

Newspapers and Libel

Defamation — the tort (a civil wrong) of injuring a person’s good name. If it’s printed it’s
libel; if it’s said aloud, it’s slander. Either way, it tends to lower someone’s reputation in the
community and it can result in money being awarded by a court. But remember — truth is a
defense.

Alfred Rosenblatt wrote an unpaid column of political commentary for the Laconia
Evening Citizen. In 1959 he wrote about the management of the Belknap Recreational Are (now
the Gunstock Ski Area):

“This year, a year without snow till very late, a year with actually few major changes in
procedure; the difference in cash income simply fantastic; almost unbelievable.”... “What
happened to all the money last year? And every other year?..” (Laconia Evening Citizen, Friday,

January 29, 1960, p. 12)

Rosenblatt v. Baer
Petitioner: Alfred D. Rosenblatt
Respondent: Frank P. Baer

Citation: 383 US 75

Lawyers: Arthur Nighswander, Stanley Brown
Started: January 9, 1959

Decided: February 21, 1966

Who won: Alfred Rosenblatt

Decision: 8-1

Opinion: Justice Brennan
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Frank Baer had previously been in charge of the recreational area. He read the column
and felt that it implied mismanagement and worse during his term. He brought suit in Belknap
County Superior Court. At trial, Baer called witnesses who testified that they understood the
article to imply that Baer had stolen money from the ski operation. Baer testified that after the
column was published, he became depressed, and had a difficult time finding a new job. The
trial started on April 8, 1963, and on April 19, 1963, the jury returned a verdict for Baer and
awarded him $31,500. Rosenblatt appealed to the NH Supreme Court, which agreed with the

trial court. Rosenblatt then brought his appeal to the US Supreme Court.

New York Times v. Sullivan

Before Rosenblatt’s appealed reached the NH Supreme Court, the US Supreme Court
had issued a major decision concerning defamation. The case concerned an advertisement
placed in the New York Times. The plaintiff in that case was the police commissioner of
Montgomery, Alabama. The ad stated that, after a civil rights demonstration, “truckloads of
police...ringed the Alabama State College Campus and that Martin Luther King, Jr. had been
“arrested...seven times.” The statements were false since the police had not actually “ringed”
the campus and since Dr. King had only been arrested four times. Sullivan sued the Times,
claiming that these false statements had defamed him since he was the police commissioner. He
won his case in the Alabama courts, but the US Supreme Court reversed. The Court decided
that the First Amendment protections of freedom of speech and freedom of the press meant that
criticism of the actions of a government could not be used to establish that a person in charge of
that government was defamed. The Court ruled that an “impersonal” attack, that is, one that
criticized the actions of the government rather than individual personally, could never be called
libel. Remember, freedom of the press and freedom of speech always allow criticism of the
government.

The US Supreme Court also decided that “public officials” could sue for defamation
only if they could prove that the statement was false and that the statement was made knowing

that it was false or if it were made “in reckless disregard for whether it was false or true.”
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Rosenblatt argued that the trial judge had made two mistakes when he gave his
instructions to the jury. First, he claimed that Superior Court Judge Grant was wrong when he
told the jury that “an imputation of impropriety or a crime to one or some of a small group that
cast suspicion upon all is actionable.” Second, he claimed that Judge Grant was wrong when he
told the jury that a “negligent misstatement of the facts” was enough to prove that Baer had
been libeled. (Negligence means failing to use ordinary care.)

The US Supreme Court agreed with Rosenblatt that he had not specifically named Baer
in his newspaper column and that the First Amendment protected his right to question the
actions of a governmental organization, the Belknap Recreation Area. Even though Baer had
presented witnesses at trial who testified that they believed the column referred to him, the US
Supreme Court ruled that since the article had criticized the way that the Belknap Recreation
Area had been run and did not accuse any individual, namely Baer, of wrongdoing, he could
not sue for damages. If Baer had been allowed to collect for damages, the Court reasoned, it
might have prevented newspapers from showing the public how government conducts its
business.

The court also agreed with Rosenblatt that, even if everyone believed that the column
referred to Baer, it didn't change the outcome because Baer was a public official. There is an
important commitment in our Constitution to open debate on public issues and that sometimes
that debate can include "vehement, caustic, and sometimes unpleasantly sharp attacks on
government and public officials." Criticism of government is at the very center of the First
Amendment. It is very clear, the Court ruled, that the designation of "public official" applies to
government employees who have substantial responsibility for control of government affairs.
By this definition, Baer was a public official, and had to prove that Rosenblatt had acted with
malice.

In the end Baer did not collect his jury award and Rosenblatt had upheld the principles

of the First Amendment.
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On September 10, 1960, three days before the primary election to nominate the
Democratic candidate for the United States Senate, a column by Drew Pearson appeared in the
Concord Monitor. In the column, Pearson referred to "a former small-time bootlegger and later
US Marshal, Alphonse Roy." Mr. Roy took offense to that characterization and sued the Monitor
and the North American Newspaper Alliance which syndicated Pearson’s column.

Alphonse Roy was a longtime player in Democratic Party politics. He had been born in
Canada, grown up on the west side of Manchester, had little schooling, but was self-educated
while working in the textile mills. He was first elected to the New Hampshire Legislature in
1924 and later was elected to the Governor’s Council, was a Manchester Alderman, and was
elected to Congress in 1936. He also lost elections to Congress in 1938, 1940, and 1958; lost the
elections as Hillsborough County Sheriff in 1942 and 1944; lost the election as Mayor of
Manchester in 1954; and lost the election as Register of Deeds in 1956. He was, however,
appointed US Marshal for New Hampshire in 1945 and remained Marshal until 1953.

Drew Pearson was one of the original investigative reporters. Pearson reported on the
wrongdoings of government officials in his column called, “D.C. Merry-Go-Round.” The
column appeared all over the country through a newspaper syndicate. One of those newspapers
carrying the column was the Concord Monitor.

In 1960, Styles Bridges was a Republican Senator from New Hampshire up for
reelection. He had no opposition in the Republican primary, but the Democratic party had a
handful of candidates eager to challenge Bridges. Roy entered the primary on July 25, three
days before the filing deadline. The only candidate up to that time was Herbert Hill, a professor
from Dartmouth College. On July 28, the filing deadline, three other candidates filed to run for
the Democratic nomination: Clement Robinson, Harold McCarthy, and Frank Sullivan. The last
candidate had a criminal record which included 19 convictions for drunkenness.

Pearson wrote in his column that Alphonse Roy had called the warden of the
Hillsborough County Jail to find out whether Sullivan would be released in time to file for the
primary. The allegation by Pearson was that Roy was trying to split the vote for Hill by running

several candidates so that Roy would win the primary.
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During the trial, Pearson described the information that he had received concerning
Roy’s reputation for being a bootlegger. That information came from people who knew Roy and
said that he had claimed to have been involved in bootlegging. Roy, on the other hand, had
never been arrested for bootlegging and denied any involvement.
The jury believed Alphonse Roy and returned verdicts of $10,000 each against the
Concord Monitor and the North American Newspaper Alliance. They appealed to the NH

Supreme Court and, following that court’s affirmation of the verdict, to the US Supreme Court.

Monitor Patriot Co. v. Roy
Petitioner: Monitor Patriot Co.

Respondent: Alphonse Roy

Citation: 401 US 265

Argued: December 17, 1970
Decided: February 24, 1971

Who won: Monitor Patriot Company
Decision: 7-2

Opinion: Justice Stewart

Candidate as a Public Official

The US Supreme Court first took care of a little housekeeping in its rules involving
defamation. Their previous decisions had all focused on whether an individual was a public
official. Roy was not an official; he held no office. The Court ruled that candidates for public
office are “public figures” and, as such, are to be treated the same as officials. Therefore, they

must also prove actual malice if they claim to be defamed.

Is it Relevant?

Superior Court Judge Morris told the jury that Roy was a public official. He then told the
jury that they could award damages to Roy if they found that the column was false and had not
been made in good faith with a reasonable belief in its truth. The US Supreme Court decided
that this instruction did not meet its test of "actual malice” and that Roy would have to show
why New York Times v Sullivarlid not apply. Roy argued that he had to show actual malice

only if the false statement was one that related to "official conduct" and that for a candidate that
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meant "conduct relevant to fitness for office.” The Court decided that when a person runs for
office he puts his reputation before the public and that any statements about his character are
fair game. A charge of criminal conduct, the Court held, can never be irrelevant to a candidate’s
titness for office.

The jury's verdict was reversed.

Why these Cases Matter Today

The First Amendment guarantees the rights of free speech and freedom of the press.
While these cases did not break new ground, they further refined the law of defamation.
Without these protections, public officials would have powerful weapons with which to silence

criticism of the manner in which they operate.
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Vocabulary
allegation (see allege)
defamation
libel
negligence
Questions for Guided Reading
1. Why did Frank Baer sue Alfred Rosenblatt?
2. What was the US Supreme Court ruling in the case of New York Times v. Sullivah
3. How did the New York Timegase apply to Rosenblatt v. Ba@r
4. Why was the fact that Baer was a public official important?
5. If Baer had been the manager of a privately owned ski area, would the court’s decision
have been different? Explain.

6. Why did Alphonse Roy sue the Concord Monito?

7. Explain whether in fact Roy was a bootlegger.
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8. Why did the US Supreme Court reverse the New Hampshire jury’s decision?

Activities and Research Ideas

1.

Read the relevant section of Rosenblatt’s column. List all the “loaded” statements. If
you were Frank Baer, what would your reaction to the column have been?

Discuss the role of the media vis-aVis candidates for office. By ruling that statements
about a candidate’s character are fair game, did the US Supreme Court create an
atmosphere that encourages negative campaigns? How difficult is it to prove “actual
malice”?

Invite a candidate for public office in your community to discuss this issue. How much
do citizens have the right to know about a candidate’s private life?

Research the impact of the media on candidates and their campaigns. What is reported
and what is not? Possible historical candidates: Franklin Delano Roosevelt, John F.

Kennedy, Thomas Eagleton, Gary Hart.
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When the United States Constitution was written, state constitutions with provisions for
protecting individual's rights were already in existence. Thus when the Bill of Rights was
added, it was done to protect people from actions of the national government. It was not until
the addition of the Fourteenth Amendment in 1868 that the possibility of applying the
provisions of the Bill of Rights to actions by state and local officials even existed and it was not
until this century and particularly during the era of the Warren Court that the due process
phrase of the Fourteenth Amendment was regularly interpreted as applying the guarantees of
the first ten amendments to the actions of non-federal officials. Due process of law includes all
the protections guaranteed to a person when the government acts against him/her in any way.
Two New Hampshire cases have been considered by the United States Supreme Court in recent

years on the meaning of due process of law.

Objectionable Slogans and Minors

Can a person be convicted of contributing to the delinquency of a minor for having
available for sale a button with a slogan that many people would find objectionable? Dennis
Vachon operated a head shop in Manchester where beads, posters, dresses and other items were
for sale. On July 26, 1969, a girl who was 14 years old and her friend went into Vachon's store
where the girl purchased a button that said "Copulation Not Masturbation" for 25 cents. The
two girls went out to eat and later went to a rectory where a priest they visited saw the pin and
took it away after explaining to them what it meant. Dennis Vachon was arrested and
subsequently waived his right to a jury trial.

The judge found him guilty of willfully contributing to the delinquency of a minor, and
sentenced him to 30 days in the county House of Correction and fined him $100. The New
Hampshire Supreme Court upheld his conviction with only Justice Grimes dissenting. The
court said that the law concerning the delinquency of minors was important to prevent minors
from becoming delinquents and that selling an obscene button could be injurious to the minor's

morals. Wearing such a button could lead to other people soliciting her to commit immoral acts.
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Because Mr. Vachon owned the store, he knew what was offered for sale there and that minors

could purchase them. Therefore they affirmed the lower court.

Vachon v. New Hampshire

Petitioner: Dennis Vachon
Respondent: State of New Hampshire

Citation: 414 US 478
Lawyers: None

Started: July 26, 1969
Decided: January 14, 1974
Who won: Dennis Vachon
Decision : 6-3

Opinion: Per curiam

Mr. Vachon appealed to the United States Supreme Court which issued a per curiam
decision, one in which the court gives its decision without being signed and usually without
having heard any oral arguments. The justices in the majority reversed and remanded the state
courts' decisions. They said that Mr. Vachon's due process rights had been violated because the
state never offered any proof that Mr. Vachon was the one who sold the girl the button or that
he was even aware of the sale. The girl could not identify Mr. Vachon as the one who sold her
the button. This lack of crucial evidence made Mr. Vachon's conviction unfair and thus denied

him due process of law.

Release Dismissal Agreements

In 1983, a Rockingham County grand jury indicted David Champy for aggravated
felonious sexual assault. One of his friends, Bernard Rumery, read about the charges in the
paper and wanting to know more, called a mutual acquaintance, Mary Deary. Apparently
unknown to Mr. Rumery at that time was the fact that Ms. Deary was the victim and was
expected to be the main witness against Mr. Champy.

The Chief of Police for the Town of Newton, David Barrett, received a call from Ms.
Deary on March 12, 1983 in which she told him that Mr. Rumery was trying to force her to drop

the charges against Mr. Champy. The substance of a further telephone conversation between

117

——
| —


https://supreme.justia.com/cases/federal/us/414/478/

Ms. Deary and Mr. Rumery on May 11 is disputed. Mr. Rumery claimed she called him; she
claimed he threatened that if she went ahead with the charges she would end up murdered.
Chief Barrett arrested Mr. Rumery on charges of witness tampering.

An experienced criminal defense attorney, Stephen Woods, was hired by Mr. Rumery.
Mr. Woods and one of the deputy county attorneys, Brian Graf, had discussions which resulted
in an agreement that the charges against Mr. Rumery would be dropped if he signed an
agreement not to sue the town, its officials or Ms. Deary for any harm that the arrest might have
caused. One reason Mr. Graf decided to negotiate this agreement was his desire to protect Ms.
Deary from having to testify against Mr. Rumery as well as Mr. Champy. Mr. Woods discussed
the agreement with Mr. Rumery and three days later, June 6, 1983, it was signed. This is

referred to as a release-dismissal agreement.

Can He Sue Anyway?

On April 13, 1984, Mr. Rumery filed a suit in the U.S. District Court for the District of
New Hampshire. He was suing the Town of Newton and its officers for violating his
constitutional rights. The town filed a motion to dismiss the suit based on the release-dismissal
agreement. Mr. Rumery said the agreement was not an enforceable contract because it violated
public policy. The U.S. District Court ruled in favor of the town because it said Mr. Rumery was
an intelligent man who had the benefit of a competent, experienced attorney. Therefore his
decision to sign the agreement was voluntary, informed and deliberate.

On appeal, the Circuit Court reversed the lower court's decision and invalidated release-
dismissal agreements per se. This court reasoned that enforcing such agreements would tempt
prosecutors to make up charges against defendants who had even legitimate civil rights claims.
Because of the sweeping nature of this decision and its impact on the administration of criminal

justice, the U.S. Supreme Court agreed to hear the case.

Town of Newto, NH v. Rumery

Petitioner: Town of Newton, NH
Respondent: Bernard Rumery
Citation: 480 US 386
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Lawyers: Donald E. Gardner, Charles P. Bauer

Started: March 12, 1983
Decided: March 9, 1987
Who won: Town of Newton
Decision : 5-4

Opinion: Justice Powell
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This court split 5 to 4 with the majority reversing the Circuit Court and remanding the
case to the District Court for dismissal of Mr. Rumery's complaint. In his opinion for the
majority, Justice Powell said that release-dismissal agreements are not all invalid, that each case
should be evaluated according to traditional common law principles as to whether a particular
agreement is unenforceable. There may be instances where both the defendant's and the public's
interests are served by such agreements. The fact that the defendant must make a difficult
choice when deciding whether to sign such an agreement does not make such agreements
coercive in nature. Defendants in criminal cases are sometimes asked to make other equally
difficult choices in which they agree to give up some of their constitutional rights (such as in a
plea bargain) and requiring these choices to be made is not necessarily unconstitutional.

Looking at the other side of the agreement, Justice Powell said that prosecutors also
have to continually make tough decisions. They have to decide which cases will be prosecuted
or plea bargained, which cases warrant having charges dropped and which cases are
appropriately resolved by release-dismissal agreements. To automatically invalidate all such
agreements is to presume that all prosecutors will act improperly, using these agreements to
coerce defendants. The Court's majority believed that these agreements may help prosecutors
and the public in legitimate ways and that therefore the agreements should continue to be one
possible tool for prosecutors and defendants. In this particular case, Mr. Rumery voluntarily
signed the agreement and the prosecutor, Mr. Graf, had a valid reason, sparing Ms. Deary, for

entering the agreement. It was in the public's interest to uphold the agreement.

...and Dissent
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The four justices who dissented are represented by an opinion written by Justice
Stevens. The dissent agreed with the Circuit Court in viewing such release-dismissal
agreements as inherently coercive. This view says that a completely innocent person should not
have to choose between a threatened trial with the possibility of a wrongful conviction and
giving up the right to sue people who have violated his or her constitutional rights. In this case,
Mr. Rumery was arrested by the Newton police before they had obtained a signed statement
from Ms. Deary. He was arrested "on the basis of a sketchy statement by Chief Barrett." (480 US
406). He was a respected member of the community with no prior arrests, not even for traffic
violations. By requiring Mr. Rumery to give up his right to sue Newton officials in return for
dropping any criminal charges, the agreement forced Mr. Rumery to pay a price that was
unrelated to his possible wrongdoing. Even a guilty defendant may be justified in seeking
damage if he/she has been physically abused by police officers in the course of an otherwise
valid arrest. The dissenting opinion also stated that it is in the public's interest to provide a
remedy when officials act improperly (the right to sue in federal courts) and that this interest
outweighs the possible burden to the public of paying the cost to defend public officials against

frivolous claims that have no merit.

Why are these Cases Important?

The idea of legal procedures following due process of law dates back to the Magna Carta
signed by King John of England in 1215. If the government is going to place a burden on
someone, fair procedures must be followed. This is true whether the person will lose his life
(death penalty), liberty (go to jail or prison), or property (pay a fine, lose land or home). Due
process protects citizens from a government that could otherwise act arbitrarily in depriving
citizens of basic rights. The case of Mr. Vachon demonstrates that the government must prove
that the accused person must be directly linked with a crime. That of Mr. Rumery shows that a
voluntary relinquishment of a right such as the right to sue will be upheld by courts as long as
the person who gives up some of his rights does so voluntarily. Be sure you know what you

sign if you are giving up any of your constitutional rights!
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Vocabulary

due process of law
indictment

per curiam
release-dismissal agreement
reverse

reverse and remand

waive

Questions for Guided Reading

1.
2.

® N o G &

9.

What crime was Dennis Vachon found guilty of committing?

What reasons did the NH Supreme Court give for affirming the conviction?

Why did the US Supreme Court rule that Vachon’s due process rights had been
violated?

What were the charges against Bernard Rumery?

What reasons might each side have had for completing the release-dismissal agreement?
Why did the US District Court rule in favor of the Town of Newton?

Why did the Circuit Court favor Mr. Rumery?

According to the US Supreme Court’s majority opinion, why are release-dismissal
agreements legitimate?

From the viewpoint of the minority, what is wrong with such agreements?

10. With which group, the majority or the minority, do you agree? Why?

Activities and Research ldeas

1.

In this activity, groups of students will identify possible ways that governments might

violate due process rights and will summarize ways citizens may protect their rights.
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Give the class a specific example of a claim under a particular amendment that
violates due process rights. For example, you might tell them about federal
employees’ suit against the US Government during a period when the government
sent nonessential employees home due to the lack of a budget. The employees sued,
saying that their due process rights under the Thirteenth Amendment to be free from
involuntary servitude were violated when essential employees were required to
work but were not being paid due to the budget impasse.

Divide the class into six groups. Each group should have a copy of the Bill of Rights
available to consult as needed. Each group should be assigned one of the following
Amendments: 1. I 1V, V, VI, VIII. (You may choose others depending on the skill of
the students involved.)

Each group will, within a time limit established by the teacher, list possible ways
that the government could violate a citizen’s due process rights under that
amendment. If groups have problems getting started, suggest that they think about
cases already studied or that have been in the news that involve their particular
amendment.

. One person in each group should be a recorder and one a reporter to give the list to
the entire class. Depending on the group, the teacher may wish to pre-select these
people or may let students select them from within the group.

After each reporter has presented the group’s list, ask students how citizens may
protect themselves from these violations of due process. Brainstorm the possibilities,
listing all of them where they are visible to students.

As a follow-up assignment, students could be assigned to think of alternatives that

Mzr. Vachon and Mr. Rumery could have used to protect their rights.

Assign students to find newspaper articles or report on radio/television/Internet reports

about cases that involve due process of law. After a specific time period, have students

share their findings in class and discuss whether the reported cases are in fact violations

of due process.
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3. Several mock trials available from the New Hampshire Bar Association Law-Related
Education Library concern due process questions. These would be appropriate class
activities.

4. One of the continuing tensions in our system lies in the potential conflict between
freedom of the press and an accused person’s right to a fair trial. Does pretrial publicity
violate the individual’s due process rights? Examples of such cases are numerous: from
New Hampshire, that of Pam Smart; the O.J. Simpson cases; Timothy McVeigh; Boston
Marathon bombing suspects; Aaron Hernandez; etc. Assign students to research some
of these cases and/or research the ways other democratic countries such as Canada deal

with this concern. Their research could be presented in writing, orally or as a video.
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The First Amendment states that "Congress shall make no law...abridging the freedom

of speech." Does this protect speakers who support the overthrow of the United States

government by force? Or can Congress and state legislatures pass laws that regulate subversive

activities and make speech that promotes subversive activity illegal? May committees of

Congress and or the state legislatures require individuals to give them information even if these

people invoke their Fifth Amendment rights? And send those individuals who refuse to

cooperate to jail for contempt? All of the questions and more regarding the interpretation of the

First and Fifth Amendments were considered by the U.S. Supreme Court in numerous cases

during the 1950's and 1960's. These cases arose as a result of hearings held to inquire into the

nature and extent of subversive activities in this country.

Background

During World War II the United States was allied with the Soviet Union, but
immediately after the war, many American were concerned about the Soviet expansion into
Central Europe. They feared that the Soviets were intent on not only expanding in Europe and
Asia but were planning to take over the United States as well. In 1945, the U. S. House Un-
American Activities Committee became, for the first time, a standing committee; it had
previously been a temporary investigating committee. Several laws were passed dealing with
subversion at the national level and presidents issued executive orders to ascertain the loyalty
of federal employees. HUAC held numerous hearings exploiting the then new communications
medium, television. The most spectacular hearings were probably those dealing with the
alleged Communist threat to Hollywood and the motion picture industry. The sentencing of
Alger Hiss and the start of the Korean War in 1950 added to people's fears of the Communist

threat.

The New Hampshire Response
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In 1951 the New Hampshire Legislature passed a law to regulate subversive activity in
this state. Persons deemed "subversive" were made ineligible for state employment and
ineligible to run for election to any public office. This included teachers and others employed in
public education. Loyalty oaths were required for present and future government employees
and holders of elective offices. Two years later the Attorney General was authorized to act as a
one-person committee to investigate the extent of subversive activities in the state, to report to
the legislature on his findings, and to give them recommendations for additional legislation to
deal with the problem.

Penalties were included in the 1951 law for people who knowingly and wilfully
participated in any act to overthrow, destroy or alter the form of government in the United
States or New Hampshire and its subdivisions. Persons found guilty of these charges or other
violations of this act could be fined $20,000 and/or imprisoned for 20 years. Merely being a
member of a subversive organization after November 1, 1951, could result in a $5,000 fine

and/or imprisonment for five years.

Paul M. Sweezy v. State of New Hampshire

Petitioner: Paul M. Sweezy

Respondent: State of New Hampshire

Citation: 354 US 234

Lawyers: Thomas I. Emerson, Louis C. Wyman
Started: January 5, 1954

Decided: June 17, 1957

Who won: Paul Sweezy

Decision: 3-2-2

Opinion: Chief Justice Warren

The College Professor and the Attorney General

On January 4, 1954, Paul M. Sweezy testified before Attorney General Louis C. Wyman.
Mr. Sweezy willingly testified about his military service during World War II and his past
activities, denying he had ever been a member of the Communist Party or that he had ever been

part of a program to overthrow the government by force or violence.
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Mr. Sweezy refused to answer questions that he believed violated the limitations of the
First Amendment. He did not claim protection under the Fifth Amendment.

Mr. Wyman again summoned Mr. Sweezy to testify on June 3, 1954. Mr. Sweezy again
refused to answer questions about the Progressive Party, the Progressive Citizens of America
and about a lecture Mr. Sweezy had given to a humanities class at the University of New
Hampshire on March 22, 1954. Mr. Sweezy had given the lecture at the request of the faculty
teaching the course including Professor Gwynne Harris Daggett of the English Department. Mr.

Sweezy had addressed classes the two previous years on the same basis.

Contempt of Court?

Based on his refusal to answer the questions, the Attorney General petitioned the
Superior Court to compel Mr. Sweezy to answer the questions. This court held a hearing at
which the judge considered the transcript of the two hearings held by the Attorney General,
exhibits that were introduced at the hearings, briefs and arguments by the opposing attorneys.
The judge decided that Mr. Sweezy had to answer some of the questions; he refused, was found
in contempt of court and sentenced to the county jail until he was purged of contempt. Pending
an appeal, he was released on $1,000 bail.

This appeal to the N.H. Supreme Court was heard on January 3, 1956 and decided on
March 6, 1956. The state Supreme Court affirmed the Superior Court's decision. In their opinion,
the justices said in part, "The right to lecture and the right to associate with others for a common
purpose, be it political or otherwise, are individual liberties guaranteed to every citizen by the
State and Federal Constitutions but are not absolute rights." (100 NH 113). They further stated
that "Any stultifying effect which the investigation may have upon freedom of expression or
any restriction which it may impose upon freedom of association will be in the limited area in
which the legislative committee may reasonably believe that the overthrow of existing
government by force and violence is being or has been taught, advocated or planned, an area in
which the interest of the State justifies this intrusion upon civil liberties." (100 NH 114).

Supported by the Academic Freedom Committee of the American Civil Liberties Union,

Mr. Sweezy pursued his appeal to the U.S. Supreme Court. That decision was announced on
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what has been called "Red Monday" (Oxford, 1992, p.172), June 17, 1957. It was one of several
decisions that imposed restraints on both Congressional and state legislative committees as well
as on executive actions regarding the loyalty of employees. In the majority opinion, Chief
Justice Warren states that to impose restraints on what can be taught at a university would be
detrimental to the country's future. Additionally the Court found that Mr. Sweezy's right to
associate for political expression had been violated by the questioning about the activities of the
Progressive Party and its predecessors. The Court said that the New Hampshire Legislature had
given the Attorney General such a broad mandate that there was no certainty that the
Legislature even wanted to know anything about the Progressive Party. Therefore, Mr.

Sweezy's rights under the due process clause of the Fourteenth Amendment had been violated.

World Fellowship, Inc.

Willard Uphaus was the executive director of the World Fellowship, a voluntary
organization that maintained a summer camp in New Hampshire. Subpoenaed by the state's
Attorney General as part of the ongoing investigation of possible subversive activities, Mr.
Uphaus testified on September 27, 1954, about his own activities. Called again on August 31,
1955, he refused to give the Attorney General certain corporate records for 1954 and 1955. He
said that to turn over the records would be a violation of his freedom of religion, speech and
assembly and that the request to do so exceeded the powers given to the Attorney General by
the Legislature. He again refused to produce the documents when ordered to do so by the
Merrimack County Superior Court. By the time his appeal reached that level, one document
was found to be irrelevant to the inquiry, that document being a list of all the camp's non-
professional employees. Mr. Uphaus was found in contempt of court for refusing to give the

court a list of all persons who attended the camp during the summers of 1954 and 1955.

Uphaus v. Wyman

Petitioner: Williard Uphaus

Respondent: State of New Hampshire

Citation: 360 US 72

Lawyers: Royal W. France & Leonard B. Boudin, Louis C. Wyman
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Started: September 27, 1954
Decided: June 8, 1959

Who won:  Louis C. Wyman
Decision : 5-4

Opinion: Justice Clark

The New Hampshire Supreme Court upheld the Superior Court's rulings and the case
was appealed to the U.S. Supreme Court. Mr. Uphaus's lawyers said that since the U.S.
Congress had passed an amended version of the Smith Act in 1956, the New Hampshire
Subversive Activities Act had been superseded. They also argued that he was protected from
having to produce the documents by the due process clause of the Fourteenth Amendment.

The United States Supreme Court in ruling against Mr. Uphaus decided that the federal
law did not supersede the state law; the state has a legitimate interest in investigating sedition
against the state. The decision also reiterated the right of the state government to require a
corporation chartered by the state to produce papers to determine if the corporation is acting in
violation of state policy. The request to produce a list of names was not seen as being an
unreasonable burden on Mr. Uphaus as the list included only about 300 names each year.

Because Mr. Uphaus had participated in Communist front activities and because at least
19 speakers at the World Fellowship were either members of the Communist Party or connected
with other subversive organizations, the Court ruled that the New Hampshire government had
justification to investigate the World Fellowship to see if it posed a serious threat to the security
of the state. The camp was a public one, required by state law to maintain a register of guests
that was open to inspection by law enforcement officers (just as hotels keep). Therefore,
although the rights of guests to associate with others in privacy would be violated by making
the guest list available to the Attorney General and ultimately to the public through his reports
to the legislature, the Court ruled that the government's interest in preserving itself was more
important. The majority of the Court affirmed the lower courts. Mr. Uphaus served a year in

jail.
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Eleven Years and Nine Months

From July 12, 1954 when Hugo DeGregory of Hudson, New Hampshire first appeared
before Attorney General Louis Wyman until April 4, 1966 when the U.S. Supreme Court issued
its third decision, this case was almost continuously being appealed in some court. Various
issues involving the repeated questioning of Mr. DeGregory, his subsequent jailings for
contempt of court and grants of immunity came before the New Hampshire Supreme Court
seven times and before the U.S. Supreme Court three times.

At the initial hearing, Mr. DeGregory said in a prepared statement that the law
authorizing the investigation was unjust and unconstitutional. By November of the next year,
Mr. DeGregory was using his right to be free from self-incrimination when asked to answer
questions about Communist Party activity. Granted immunity from prosecution by the Superior
Court without any notice or hearing, Mr. DeGregory continued to refuse to answer questions.
Sentenced to jail, Mr. DeGregory had his jail term suspended and bail set until the
constitutional issues could be decided. Early in 1957, the New Hampshire Supreme Court heard
arguments in the case but ordered rearguments later that same year in light of the June
announcement from the U.S. Supreme Court in the Sweezy case. The New Hampshire Supreme
Court ruled that if a person is given immunity, the Fifth Amendment (U.S. Constitution) and

Fifteenth Article (N.H. Constitution) protections no longer apply.

A New Law and it Star ts Again

In the 1957 session, the New Hampshire Legislature renewed its investigation into
subversion in the state with a law worded slightly differently. Subpoenaed to appear before the
Attorney General again on February 2, 1960, Mr. DeGregory again refused to answer whether
he was presently a member of the Communist Party. Again granted immunity, he continued to
refuse, was found in contempt, sentenced to jail and released on bail pending appeal. The state
Supreme Court upheld the lower court. (Immunity from state prosecution does not mean

immunity from prosecution under federal laws on the same topic.)

Hugo DeGregory v. Attorney Gen. of New Hampshire

Petitioner: Hugo DeGregory
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Respondent: State of New Hampshire

Citation: 383 US 825

Lawyers: Howard S. Whiteside, R. Peter Shapiro
Started: November 2, 1950

Decided: April 4, 1966

Who won: ~ Hugo DeGregory

Decision : 6-3

Opinion: Justice Douglas

Finally heard by the United States Supreme Court on February 24, 1966, Mr.
DeGregory's case resulted in a reversal of the decisions by the New Hampshire courts. Justice
Douglas in writing for the majority said that since Mr. DeGregory willingly testified that he had
not been a Communist since the law was passed in 1957 that the First Amendment did indeed
protect him from answering questions about what happened before 1957. He further said that
the "staleness of both the basis for the investigation and its subject matter makes indefensible
such exposure of one's associational and political past- exposure which is objectionable and
damaging in the extreme to one who associations and political views do not command majority

approval...The information being sought was historical, not current." (383 US 829).

Why Mr. DeGregory?

Why was Mr. DeGregory regularly called before the Attorney General during these
investigations when others were not? One clue to the reasons may be found in Mr. Wyman's
1955 report. "A long time Communist Party official, Hugo DeGregory, currently of Hudson,
New Hampshire, may currently be the power behind the Party in this state.” (N.H. Attorney
General, 1955, p.9). Mr. DeGregory was jailed three times before ultimately winning his case in

the U.S. Supreme Court.

The Extent of Communism in the State
Just how extensive and influential was the Communist Party in New Hampshire?
Attorney General Louis C. Wyman in his 1955 report to the Legislature states that at some time

over the years 131 individuals were identified by his investigations as Communist Party
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members. (N.H. Attorney General, p.9). During the period 1928-1946, when the Communist
Party was listed on the ballot for general elections in the state, candidates received between 200
and 300 votes statewide. (N.H. Attorney General, p.10). Estimates prepared by the FBI gave the

total membership in New Hampshire at any given time as 50 people.

Conduct of the New Hampshire Investigations

During the period between 1953 and January of 1955, Attorney General Wyman and his
staff interviewed 130 people. Most of the interviews, unlike the McCarthy hearings in
Washington, D.C., were held in private. On occasion transcripts of the hearings were released
after the session. In his written report, Wyman lists the names and available information on
those individuals who exercised their privilege against self-incrimination when called to testify
and those with current Communist or pro-Communist affiliations. Rules of Procedures were
written and explained to witnesses prior to any hearing. Because these hearings were a
legislative investigation, any possibility of contempt for refusal to answer questions had to be

heard by a Superior Court judge in Merrimack County for convenience.

What Do These Cases Mean Today?

Both state and national governments may conduct investigations to protect the
government from subversion; individuals however still have constitutionally protected rights
during those investigations. Academic freedom is protected by the First Amendment and
governments must respect a person's freedom to freely associate with others for political

reasomns.
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Note to TeachersThe DVD Rights and Reds: Cold War in New Hampshied a curriculum guide
were distributed to your school by the New Hampshire Bar Association in the past. If you no
longer have this, you may borrow a copy from the NH Bar Association LRE Library. The
curriculum guide has many activities which are not duplicated here, since the same three cases
are covered in the video as in this chapter.

Additional materials in this section include copies of the introductory material to the
1953 New Hampshire law on subversives taken from the 1953 investigation and a brief excerpt
from Nelson v. Wyman99 NH 33. This is a NH Supreme Court decision that contains the court’s
reasoning about why Article 10 of the New Hampshire Bill of Rights did not apply to protect

persons such as Elba Chase Nelson, head of the Communist Party in the state.

Vocabulary

affirm

appeal

brief

contempt of court
immunity
sedition
subpoena
subversive

Questions for Guided Reading
1. Give an example of an activity that would be subversive.
What was the penalty established by the 1951 law for being a subversive in this state?

Identify Paul Sweezy and Louis Wyman.

2

3

4. What was “Red Monday”?

5. Why did the US Supreme Court reverse the NH Supreme Court in the Sweezy case?

6. What records of the World Fellowship were subpoenaed by the Attorney General?

7. Why was the New Hampshire Attorney General justified in investigating the World
Fellowship?

8. Why do you think Mr. DeGregory refused to answer questions even after he was given

immunity from prosecution?

9. Evaluate the seriousness of the Communist threat to New Hampshire.
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10.

Could a person be jailed today as a subversive? Explain.

Activities

1.

10.

Discuss as a class whether an individual’s constitutional rights were adequately
protected during the legislative inquiry.

What were the advantages and disadvantages of naming the Attorney General, the chief
law enforcement official for the state and a member of the executive branch, to conduct a
legislative investigation? Discuss and evaluate.

As a class, identify several serious threats to our country today, such as terrorism. Are
any of these sufficiently serious to justify abridging citizens’ rights? Discuss.

Select the threat identified in question 3 which you personally see as the most serious.
Write a short opinion paper about why it does or does not merit abridging constitutional
rights. Be sure you are specific about which rights are involved.

Read the introduction to the Subversive Activities Act.

In your own words, summarize the dangers of Communism as expressed by the
legislators.

Identify the groups and organizations that the legislators intend to protect.

Explain whether the legislature was justified in passing this act in 1953. Would they be
justified in passing the same act today?

Research the Patriot Act and write a comparison of this act with the Subversive
Activities Act.

Read Article 10 of the New Hampshire Bill of Rights and the selection from Nelson v.
Wyman Describe in your own words the reasons given by the NH Supreme Court for

rejecting Mrs. Nelson’s claim of protection under Article 10. Do you agree? Explain.

Chapter 193
An Act Relative to Subversive Activities

WHEREAS, there is a World Communist movement under the domination of a foreign

power, having as its objective the establishment of totalitarian dictatorship in all parts of the

world under its control; and
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WHEREAS, such dictatorship is characterized by the liquidation of all political parties
other than the Communist party, the abolishment of free speech, free assembly, and freedom of
religion, and is the complete antithesis of the American constitutional form of government; and

WHEREAS, the methods used by such a police state include treachery, deceit, infiltration
into governmental and other institutions, espionage, sabotage, terrorism and other unlawful
means; and

WHEREAS, the World Communist movement is not a political movement, but is a world-
wide conspiracy having sections in each country; and

WHEREAS, using the methods above set forth, it has already successfully conquered in
recent years a large part of the work and has established spearheads in this country in the form
of various conspiratorial organizations, some masquerading under the pretense of being political
parties, others infiltrating organizations which they seek to control in order to further the
objectives of the World Communist movement; and

WHEREAS, the subversive groups have had similar objectives and it is essential to the
preservation of the state, as well as for the protection of citizens from unfounded accusations, that
criminal acts of a seditious nature be clearly and expressly defined; and

WHEREAS, the methods adopted by subversive persons and organizations render it
imperative that the loyalty of persons entering the public employment of the state of New
Hampshire or any of its subdivisions be definitely established, not only for the protection of
governmental processes but in order to shield employees from unfounded accusations of
disloyalty; therefore
Be it enacted by the Senate and House of Representatives in General Court convened:

Joint Resolution Relating to the Investigation of Subversive Activities
Resolved by the Senate and House of Representatives in General Court convened:

That the attorney general is hereby authorized and directed to make full and complete
investigations with respect to violations of the subversive activities act of 1951 and to determine
whether subversive persons as defined in said act are presently located within this state. The
attorney general is authorized to act upon his own motion and upon such information as in his

judgment may be reasonable or reliable. He may authorize any member of his staff to conduct
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on his behalf any part of the investigation herein provided for and in such event and for such
purposes any member so authorized shall have all the power herein granted to the attorney
general.

For the purposes of this resolution, the attorney general or any duly authorized member
of his staff is authorized to sit and act at such times and places during this session of the 1953
legislature, recess and adjourned periods, and to employ such attorneys, experts, clerical and
other assistance as may be required, to require by subpoena or otherwise the attendance of such
witnesses and the production of such correspondence, books, papers, and documents, and to
administer such oaths, to take such testimony and to make such expenditures within the
limitations authorized herein as he deems advisable. The provisions of section 7 of chapter 193
of the Laws of 1951 shall be inapplicable to the investigation provided for herein, and the attorney
general is hereby authorized to make public such information received by him, testimony given
before him, and matters handled by him as he deems fit to effectuate the purposes of this
resolution.

The attorney general is directed to proceed with criminal prosecutions under the
subversive activities act whenever evidence presented to him in the course of the investigation
indicates violations thereof, and he shall report to the 1955 session on the first day of its regular
session the results of this investigation, together with his recommendations, if any, for necessary
legislation. There is hereby appropriated for the expenses of this investigation the sum of ten
thousand dollars which shall include the cost of printing such report as is provided for by this
resolution and shall be expended under the direction of the attorney general, but nothing herein
contained shall limit the power of the attorney general to act in cases of reasonable necessity
under the provisions of section 11 of chapter 24 of the Revised Laws. The governor is hereby
authorized to draw his warrants for the sum hereby appropriated out of any money in the
treasury not otherwise appropriated.

[Approved June 17, 1953.]

New Hampshire Constitution, Article 10, Right of Revolution
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Government being instituted for the common benefit, protection, and security, of the
whole community, and not for the private interest or emolument of any one man, family, or
class of men; therefore, whenever the ends of government are perverted, and public liberty
manifestly endangered, and all other means of redress are ineffectual, the people may, and of
right ought to reform the old, or establish a new government. The doctrine of nonresistance
against arbitrary power, and oppression, is absurd, slavish, and destructive of the good and

happiness of mankind.

Elba Chase Nelson v. Louis C. Wyman, Attorney General

...It is also strongly urged by the plaintiff that the Legislature of this state cannot
proscribe activities looking to the overthrow of government by force or violence because of
Article 10 of the Bill of Rights which provides, in part, that “whenever the ends of government
are perverted, and public liberty manifestly endangered, and all other means of redress are
ineffectual, the people may, and of right ought to reform the old, or establish a new
government...”. With this interpretation we cannot agree. The right reserved to the people by
this Article is not such a broad and unlimited right of insurrection and rebellion as to permit
any group which is dissatisfied with existing government to lawfully attempt at any time to
overthrow the government by force or violence. It is not claimed by the plaintiff that “the ends
of government” and now “perverted...public liberty manifestly endangered, and all other
means of redress...ineffectual” but it is only when those conditions prevail that the right to
resist and to “reform the old or establish a new government” exists. The right possessed by the
people of this state as a protection against arbitrary power and oppression cannot be utilized to
justify the violent overthrow of government when the adoption of peaceful and orderly
changes, properly reflecting the will of the people, may be accomplished through the existing
structure of government. Dennis v. United States341 US 494, 501, 549. To require a government
representative of the people, in the face of preparations for revolution by force, to refrain from
acting to curb the outbreak of violence and to confine itself solely to holding answerable those
persons who have committed crimes of violence and terrorized the community in the name of

revolution must result in anarchy.
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Dennis v. United Statesupra, 501. Article 10 was not intended to accomplish this result (99 NH
50-51).
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If a person commits murder, escapes detection but is later found living in another state,
what happens? Based on Article Four, section 2, clause 2 of the U.S. Constitution, the executive
authority (usually the governor) of the state where the crime was committed may demand to
have the suspect returned to stand trial. The state where the alleged criminal is currently living
must deliver him to the requesting state. For a crime such as murder this seems obvious but
most cases do not involve murder and are seldom straightforward. Suppose the requesting
governor sends paperwork containing errors. Suppose the person accused could not logically
commit the crime with which he is charged. Suppose the accused is from a foreign country. Is

the governor receiving a request obliged to turn the person over to the requesting state or

country?

A Question of Forged Wills

Martha Munsey, living in Pittsfield, New Hampshire, was indicted in Middlesex
County, Massachusetts, on three charges of the crime of uttering forged wills during the period
between May 1895 and February 1902. The governor of Massachusetts sent a request to the
governor of New Hampshire asking that Ms. Munsey be returned to stand trial. Although there
was a clerical error in the accompanying paperwork (A clerk had mistakenly written that the
grand jury met in February 1892 instead of February 1902), the governor issued a warrant for
her arrest. The warrant was addressed to the sheriff of Merrimack County, Mr. Clough, instead
of being addressed to Jophanus H. Whitney, the person appointed by the Massachusetts
governor to convey Ms. Munsey back to Massachusetts.

Ms. Munsey's attorneys, Edward A. Lane and the firm of Sargent, Niles & Morrill, filed a
writ of habeas corpus challenging the decision of the New Hampshire governor to send Ms.
Munsey back to Massachusetts. A trial was held in Merrimack County Superior Court during
the April 1902 term and the verdict was appealed to the New Hampshire Supreme Court where
a decision was given on December 27, 1902. This court ruled that none of Munsey's rights as a

citizen had been jeopardized and that therefore they were justified in denying her motion for a
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discharge. The following June the same court ruled that Munsey's rights were not violated
because the governor of New Hampshire had refused to hear her on the subject of whether she
was a fugitive from justice. At the April 1902 trial in Superior Court, she had waived the right to
offer evidence showing that she was not a fugitive. She did not have the right, the court ruled,
to personally address the governor.

Ms. Munsey appealed the verdict to the United States Supreme Court where the case
was heard on January 13, 1905 and the decision was issued January 30. Justice Peckham for a

unanimous court, affirmed the New Hampshire Supreme Court's decision.

Munsey v. Claigh

Petitioner: Martha S. Munsey
Respondent: Sheriff Clough

Citation: 196 US 364

Lawyers: Edward A. Lane, Edwin G. Eastman and George A. Sanderson
Started: February 1902

Decided: January 30, 1905

Who won: Sheriff Clough

Decision: 9-0

Opinion: Justice Peckham

Murder, Conspiracy and Insanity

A few years later the governor of New York requested the extradition of Harry Thaw.
Mr. Thaw had been confined to the Matteawan Asylum for the Criminal Insane in New York
after being found not guilty by reason of insanity in a scandalous murder case.

Evelyn Nesbit was a beautiful 16-year old model when she met Stanford White in 1901.
White, a prominent New York architect who was considerably older, was already married with
one son. White contributed to financing shows and musical productions in New York and had a
private apartment where he entertained young women whom he met in the theaters and
nightclubs. Nesbit and White became lovers.

Harry Thaw, a wealthy eccentric bachelor from Pittsburgh, came to New York, saw
Evelyn and fell in love. In 1905 Evelyn and Harry were married. Thaw became obsessed with

White and his treatment of Evelyn prior to the marriage. He paid private detectives to follow
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White and report on all his activities. On June 25, 1906, Thaw, Nesbit and White all happened to
be at the Roof Garden, a club atop Madison Square Garden, a building that had been designed
by White. They were all attending a new show. On the way out, Thaw pulled out a revolver and
shot White three times, killing him instantly with one bullet going through the left eye and one
through his left nasal cavity. Both these bullets lodged in his brain. Thaw emptied the rest of the
bullets from the chamber of the gun and was still at the scene when police arrived. Three days
later Thaw was arraigned for murder and held without bail at the Tombs prison.

The trial began on January 23, 1907 with District Attorney William Travers Jerome as
prosecutor. Thaw's mother spared no expense to hire the best possible attorneys to defend her
son. The first one hired recommended that the insanity plea be used; Thaw refused. A new
defense team was hired consisting of John B. Gleason and Delphin Michael Delmas who
reportedly received between $50,000 and $100,000. Huge crowds came to the court each day;
more than 100 reporters covered the proceedings. It took eight days to pick the 12 men to be
jurors from the 336 questioned. Thaw's attorneys pleaded that he was temporarily insane at the
time of the murder.

Evelyn Nesbit Thaw agreed to testify in support of her husband. This necessitated her
recounting her experiences with Stanford White which included instances of violence as well as
sex. This testimony was considered by many people to be so shocking that it should not be
published in newspapers and a resolution was even suggested in the U.S. Congress that the U.S.
Post Office not allow any newspaper or magazine containing accounts of her testimony to be
sent through the mails. (This did not happen; reporters continued to regale their readers with all
the details.)

Even with a recess of a few days due to the illness and death of the wife of one of the
jurors, the trial was over in 12 weeks. After 47 hours of deliberation, on April 12, the jury was
hopelessly deadlocked. Seven members believed Thaw was guilty of murder in the first degree,
the other five voted to acquit him by reason of insanity.

The second trial began on January 6, 1908, with the same prosecutor but a new defense
team of Martin W. Littleton and A. Russell Peabody. This time 372 jurors were questioned

before 12 men were selected. On February 1, 1908, Harry K. Thaw was found not guilty by
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reason of insanity and he was committed to Matteawan Asylum for the Criminal Insane. During
the next five years, there were at least four attempts to win his release.

On August 17, 1913, Thaw escaped from Matteawan by walking through a gate that had
been opened for a milk truck. Two cars were waiting for him and he was swiftly driven to
Canada. Forcibly removed from that country as an undesirable alien, he was located in Coos
County, New Hampshire in September of that year. New York requested that New Hampshire
return Thaw to be tried for the crime of conspiracy to pervert and obstruct justice and the due
administration of the law. New Hampshire Governor Felker complied and Mr. Drew, sheriff of
Coos County, arrested Thaw in Colebrook. Thaw was transported to Concord where he was
confined to the Throne Room at the Eagle Hotel across the street from the State House. There he
was guarded by Sheriff Drew, U.S. Marshal Nute and Officer Clark Stevens of the Concord
Police Department.

In U.S. District Court in Concord, Thaw's attorney, Joseph A. Donigan, argued that
insane people are not capable of having a criminal intent; since Mr. Thaw had been found
insane, he was incapable of committing a crime. Following this line of reasoning, a person
incapable of committing a crime cannot be extradited since there is no basis for the arrest
warrant. Judge Edgar Aldrich also considered the fact that Thaw had been found not guilty of
murder. In his opinion, he said in part, "So we have the case pure and simple, and that is all
there is of it, a person sought to be extradited under the Constitution because he has fled the
guardianship custody based upon the verdict of a jury that he was insane." (Aldrich, 1914, p.5).
Judge Aldrich therefore granted Thaw's writ of habeas corpus. Thaw however was kept in

custody without bail while the case was appealed to the U.S. Supreme Court.

Drew v. Thaw

Petitioner: ~ Holman Drew, Coos County Sheriff

Respondent: Harry K. Thaw

Citation: 235 US 432

Lawyers: William Travers Jerome, Franklin Kennedy, James A. Parsons, P.C. Knox,
Merrill Shurtleff & George Morris

Started: August 17, 1913

Decided: December 21, 1914

Who won: Sheriff Drew
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Decision: 9-0
Opinion: Mr. Holmes

At the U.S. Supreme Court, attorneys for Sheriff Drew argued that it was not the
responsibility of the New Hampshire governor to decide whether Mr. Thaw was or was not
capable of committing a crime in New York. In his opinion for the unanimous court, Justice
Holmes agreed. He said "...it is a question as to the law of New York which the New York courts
must decide." (235 US 440). The court ruled "We regard it as too clear for lengthy discussion that
Thaw should be delivered up at once." (235 US 440). Thaw was returned to Matteawan where

he remained until June 1915. He was found sane at a hearing and released on July 15, 1915.

Embezzlement of Pu blic Money

Justice Holmes was also the author of a U.S. Supreme Court opinion on the extradition
of Mariano Viamonte Fernandez from New Hampshire to Mexico. Mr Fernandez was Cashier
for the Mexican Department of Special Taxes and as such had sole charge of the money and was
responsible for keeping the books. When the books showed a considerable amount of money
missing (about $65,000), Mr. Fernandez, alleged to be a gambler, fled the country. He was
located in New Hampshire where he owned a home in Newton, and Mexico requested his
extradition. Unlike Mr. Thaw, Mr. Fernandez was held at Merrimack County Jail.

Lawyers for Mr. Fernandez objected to the extradition on a number of grounds
including the idea that embezzlement was not covered by the treaty between the United States
and Mexico that governs extradition between the two countries. They also argued that there
was insufficient evidence and that the defendant's name was listed two different ways on the

warrant.

Fernandez v. Phillips

Petitioner: Mario Viamonte Fernandez
Respondent: Mr. Phillips
Citation: 268 US 311

Lawyers: John E. Benton, Robert W. Upton & Edward C. Niles, Harold B. Elgar &
Jerome S. Hess
Argued: May 4, 1925
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Decided: May 25, 1925
Who won: Mr. Phillips
Decision: 8-0

Opinion: Justice Holmes

The unanimous court ruled against Mr. Fernandez saying that there was competent
evidence available that identified Mr. Fernandez and that embezzlement was covered by the
treaty. They said, "We are of the opinion that probable cause to believe the defendant guilty was
shown by competent evidence and that the judgment remanding the appellant must be

affirmed." (268 US 314). Mr. Fernandez was returned to Mexico.

Why These Cases are Important

All the cases involving fugitives from justice demonstrate two important concepts. First,
a person who commits a crime cannot move to another location to escape justice. This helps to
deter crimes. Secondly, someone accused of a crime cannot be taken from one state or country
to another without due process of law. That person must be properly identified and given an
opportunity to show why he/she should not be delivered to the authorities in another state or
country. In our history as a nation there have been times when a governor has refused to
extradite someone. For example, before the Civil War, northern governors refused to extradite
those accused of assisting slaves who were trying to escape. In 1950, one of the "Scottsboro
boys" was protected by Governor Williams' refusal to extradite him from Michigan. The U.S.

Supreme Court ruled in 1987 (Puerto Rico v. Branstad 483 US 2Jlthat governors no longer have

this discretion but the procedures requiring due process remain to protect the individual.
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Note on Additional Resource®BS produced a segment of the American ExperiencéMurder of

the Century,” on the Standford White murder case. This could be used as an introduction to
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this chapter. The PBS web site also has additional materials such as primary sources and some

of the tabloid coverage; this is at http://www.pbs.org/wgbh/amex/century/index.html . There

are also two feature films about this case, The Girl in the Red Velvet Swingnd Ragtime

Vocabulary

affirm
allege

appeal

arraign

due process of law
embezzlement
extradition

forgery

fugitive

uttering

waive

writ of habeas corpus

Questions for Guided Reading

1. List two errors made in Martha Munsey’s extradition. Rate the seriousness of each.

2. Does a person who is being extradited have the right to speak directly to the governor
about the case? Explain.

3. Identify Standford White.

4. Why were all the jurors in Harry Thaw’s case men?

5. Why did some people believe testimony given by Evelyn Nesbit Thaw should not be
published?

6. What was the verdict in Thaw’s first trial?

7. Describe any evidence that would prove Thaw’s escape from Matteawan Asylum was
planned.

8. Why did Judge Aldrich grant Thaw’s writ of habeas corpus?

9. Why did the US Supreme Court reverse Judge Aldrich’s decision? Which of these
decisions do you support? Why?

10. Harry Thaw and Mariano Viamonte Fernandez received different treatment while in

custody. Explain why they might have been treated differently.
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Activities and Research Ideas

1. You are the governor of a state that does not have the death penalty. A dictatorship
known to fabricate evidence against political opponents in order to execute them has
sent you a request to extradite one of its citizens living in your state. The extradition
papers claim the person is responsible for beating a two-year-old child to death. The US
State Department tells you that if extradited, the person will be tried in accordance with
his country’s laws and will be executed. You know that the laws of that country do not
follow what Americans know as due process of law. After you have made your
personal decision concerning the request for extradition, write a one-page paper
explaining that decision. Be sure to use the US Constitution and the excerpts from
Puerto Rico v. Bransthwhere appropriate.

2. Either as a class or in small groups, make a list of the factors to consider as a governor
who will request an extradition from another state. Check your criteria to be sure they
tit the definition given in the US Constitution. Now make lists of at least five crimes that
would be reasons to request an extradition and at least five that would not.

3. John A. Smithson has been taken into custody by the Rockingham County Sheriff’s
Department, to be extradited to Houston, Texas. The charges in Texas are that he
murdered two illegal immigrants, saying he hated all immigrants for taking jobs away
from decent Americans. There were several eyewitnesses to the crimes. In the
extradition papers, the suspect is described as being age 43, six feet tall, weighing 200
pounds, with blonde hair and brown eyes. Each member of the class is an attorney who
has been contacted by the person currently in Rockingham County Jail. When seen, the
person does not exactly match the description given in the extradition papers; the
person seen is about 5'8” and weighs more than 200 pounds. He has hair that is mostly
gray, although some is blonde and he does have brown eyes. When interviewed, he
says that he did not commit the murders and that he uses the name John Smithson as an
alias; his real name is Paul Reynolds. The class will form a line to show individual
positions in response to the question, “Will you take his case and fight to keep this man

in New Hampshire?” Those who would definitely take his case will be at one end of the
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line, those who would not at the other end with the undecided in the middle. After a
brief period of time for those at either end to convince the middle to join them, count the
numbers in each group. The next step is to change one vital part of the scenario. Now
suppose that the inmate tells his potential lawyer that although the description is
inaccurate, he really is the person wanted in Texas. He wants you to fight extradition
because Texas has the death penalty and frequently executes people. Ask students to
again form a line showing their position on whether or not to take his case. Allow the
students at either end a chance to convince those who may be undecided (or those in the

opposite group) and again count the numbers.

Have the class sit down and discuss any discrepancies in the numbers between those
who would not represent someone they believe is guilty and those who would. This
would be a good exercise to do with a defense attorney present to debrief the class and

explain, discuss, why attorneys represent clients who may be guilty.

Puerto Rico v. Branstad, Governor of lowa, et.al.
Justice Marshall delivered the opinion of the Court.

..Kent ucky vhassthbd fontspoopositions: first, that the Extradition Clause
creates a mandatory duty to deliver up fugitives upon proper demand; and second, that the
federal courts have no authority under the Constitution to compel performance of this ministerial
duty of delivery. As to the first of these conclusions, the passage of time has revealed no occasion
of delivery.

... The second, and dispositive, holding of Kentucky v. Dennisonmests upon a foundation
with which time and the currents of constitutional change have dealt much less favorably. If it
seemed clear in 1861, facing the looming shadow of a Civil War, that “the Federal Government,
under the Constitution, has no power to impose on a State officer, as such, any duty whatever,
and compel him to perform it,” 24 How., at 107, basic constitutional principles now point as
clearly the other way.

...Ithas long been a settled principle that federal courts may enjoin unconstitutional action

by state officials. See Ex parte Young209 US 123, 155-156 (1908). It would be superfluous to
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restate all the occasions on which this Court has imposed upon state officials a duty to obey the
requirements of the Constitution, or compelled the performance of such duties; it may suffice to
refer to Brown v. Board of EducatioB849 US 294 (1955) and Cooper v. Aaron358 US 1 (1958). The
fundamental premise of the holding in Dennison — “that the States and Federal Government in
all circumstances must be viewed as coequal sovereigns- is not representative of the law today”
FERC v. Mississippi456 US 742, 761 (1982).

...Considered de nwo, there is no justification for distinguishing the duty to deliver
fugitives from the many other species of constitutional duty enforceable in the federal courts.
Indeed the nature of the obligation here is such as to avoid many of the problems with which
federal courts must cope in other circumstances. That this is a ministerial duty precludes conflict
with essentially discretionary elements of state governance, and eliminates the need for
continuing federal supervision of state functions. The explicit and long-settled nature of the
command, contained in a constitutional provision and a statute substantially unchanged for 200
years, eliminates the possibility that state officers will be subjected to inconsistent direction...

Kentucky v. Dennisonis the product of another time. The conception of the relation
between the States and the Federal Government there announced is fundamentally incompatible
with more than a century of constitutional development. Yet this decision has stood while the
world of which it was a part has passed away. We conclude that it may stand no longer. The

decision of the Court of Appeals is Reversed 483 US 219 (1987).
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"The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable
cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the
persons or things to be seized."
—Fourth Amendment to the United States Constitution
Coolidge v. New Hampshire

Petitioner: Edward H. Coolidge, Jr.
Respondent: State of New Hampshire

Citation: 403 US 443 (1971)

Lawyers: Archibald Cox, Alexander Kalinski
Started: February 19, 1964

Decided: June 21, 1971

Who won: Coolidge

Decision: 9-0

Opinion: Justice Potter Stewart

l. Search and Seizure

Coolidge v. New Hampshiteas a landmark Fourth Amendment case. Because of the horrific
nature of the crime and its emotional impact on the public, it also resulted in significant changes
to the sentencing laws in New Hampshire.

Pamela Mason, age 14, went to babysit and never returned home. She had received a phone
call earlier that day from a man responding to the ad she had posted in a Laundromat near her
home in Manchester. Despite her mother's instructions that she only go babysit if the man's wife
picked her up, Pamela went with the unknown stranger at 5:45 that afternoon of January 13,
1964. It snowed heavily that night, 11 inches, and when Pamela's mother returned home from
work later that night, she wasn't concerned about Pamela's absence. She often stayed overnight
with friends.

The next morning, however, Mrs. Mason called West High School and found that her
daughter had not shown up for school. She called the Manchester police, and the search started.

By Thursday, January 16, the New Hampshire State Police had been called in and the
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Manchester Union Leader wasmparing the case to that of Sandra Valade, a teenager who had
been murdered in 1960. That murder was never solved.

On January 22, a bakery truck driver discovered Pamela's body lying alongside Interstate 93
in Manchester. Two days of heavy rains had washed away the snow and revealed a darkly
clothed corpse. She had been stabbed four times and shot in the head twice.

New Hampshire Attorney General William Maynard took personal charge of the
investigation. The investigators used detectives from all over the State; 50 police officers
searched the sides of 1-93 and went door to door asking questions. Evidence was sent to the
New York City Medical Examiner; the autopsy was performed by a pathologist from Harvard;
and clothing and other evidence was sent to an expert at the University of Rhode Island. Thirty-
eight state troopers were assigned to the hunt for the killer, and an FBI agent from Boston was
called in to help.

Having learned from a neighbor that Edward Coolidge Jr. had been away from home on the
night of the murder, the police questioned him on January 28. Asked about any guns he owned,
Coolidge produced two shotguns and a rifle. He was asked to take a lie detector test. Coolidge
agreed to take one on Sunday, his day off. During the examination, Coolidge admitted to
stealing $300 from his employer. While he was held at the station, two police detectives went to
the Coolidge home in Manchester. They asked Mrs. Coolidge about the theft and also about the
Mason murder. During their questioning, they asked Joanne Coolidge if her husband had any
guns in the house. She agreed to let the detectives take the two shotguns and two rifles kept in
the bedroom closet. As the officers were leaving at 11:15 that night, they asked Mrs. Coolidge if
they could look in the two cars parked in the driveway. She consented, gave them the keys, and
the detectives searched the 1963 Chevrolet convertible and the 1951 Pontiac two-door sedan,

taking some items with them.

Investigation and Arrest
On February 19, four search warrants were issued by Attorney General Maynard. Acting as
a Justice of the Peace, the attorney general signed the warrants, after Manchester Police Chief

Francis McGranahan signed the warrant applications and swore to them under oath. The
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warrants authorized the searches of 312 Seames Drive (Coolidge's home), the Laundromat at
712 Valley St., and the two Coolidge automobiles. Arrest warrants were also issued for Edward
H. Coolidge Jr., who was arrested that day at 8 p.m. The house was searched on the following
day, and the cars on the 21st.

Coolidge was held without bail while the prosecutors presented evidence to a special
session of the Grand Jury. Coolidge was indicted on two counts — first-degree murder and
kidnapping. He pleaded not guilty to both counts. He was also later indicted for the murder of
Sandra Valade.

Jury selection began on May 17, 1965, in Manchester. One hundred prospective jurors, four
of them women, were called. Many were dismissed because they opposed capital punishment.
The all-male jury finally chosen was sequestered for the entire trial at the Carpenter Motor
Hotel. The jurors received $10 per day plus meals, but were denied radio, television, and

newspapers. The trial was held six days a week, including Memorial Day.

The Trial

Attorney General Maynard opened the State's case on May 26. During the three weeks of
testimony, witnesses testified to having seen Coolidge arrive home on the night of the murder
with his pants wet up to the knees. They also testified that Coolidge had requested help in
making up an alibi. Coolidge admitted that he had stopped his car near the place where
Mason's body was found. He claimed that his car was stuck in the snow, but two witnesses who
had stopped to offer help testified that the car wasn't stuck.

The State also presented scientific evidence. A new technique, neutron activation analysis,
was used on particles and hair found in the 1951 Pontiac. Vacuum sweepings had picked up
particles of gun powder. The State claimed the particles found in the car made it likely that
Pamela Mason had been there. The defense presented its own witnesses to challenge the
reliability of the test. The State also presented the .22 caliber Mossberg rifle belonging to
Coolidge that it claimed was the murder weapon. There was conflicting ballistics testimony
about whether the bullets found in Pamela Mason's body had come from this gun. Finally, the

prosecution introduced vacuum sweepings taken from clothes at the Coolidge house during the
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search and attempted to show that there was a high probability that the clothes had been in
contact with Pamela Mason's body.

Finally, on June 18, Coolidge testified, admitting that he had told police several versions of
his actions on the night of the murder. He explained that he was nervous because he didn't have
an alibi for every minute and that he had been questioned several years before about the Sandra
Valade murder. Joan Coolidge also testified that her husband's rifle (allegedly the murder
weapon) had been in the closet the entire night.

nn

A crowd of 500 people outside the courthouse shouted "murderer,” "animal,” and "hang
him" as the jury deliberated. The jury was out only four hours and 15 minutes before returning
its guilty verdicts. Because they didn't add "with capital punishment" to their verdict, Coolidge
was immediately sentenced to life in prison. After the convictions, the Attorney General

dropped the Valade murder charges. The NH Supreme Court affirmed the convictions on June

30, 1969, and an appeal to the US Supreme Court followed.

"...nowarrants shall issue . . . "

What is the purpose of the Fourth Amendment? The framers of the Bill of Rights had
experienced the arbitrary searches of King George III (actually the searches were done by his
soldiers and customs officers). They did not want the new federal government to be able to
conduct the same unrestricted searches as the King had. The Fourth Amendment requires the
government to obtain a search warrant before searching a person, his house, or his property. A
warrant is obtained by demonstrating to a person who is authorized to issue warrants that there
is probable cause to believe that a crime has been committed and that evidence of that crime
may be found in a particular place. The police officer seeking the warrant must swear to the
truth of the facts presented. The Supreme Court has, however, over the years interpreted the
Fourth Amendment as only prohibiting "unreasonable" searches and has carved out several

exceptions to the warrant requirement, as we will see below.

"... a neutral and detached magistrate ..."
Coolidge had challenged the search warrant issued by Attorney General Maynard, since a

search warrant must be issued by a "neutral and detached magistrate,”" meaning a judge who is
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not tied to the police department or to the investigation. The law in New Hampshire then
allowed the issuance of a warrant by any Justice of the Peace. Because almost anyone can
become a Justice of the Peace in New Hampshire (it only requires an application to the Secretary
of State, a filing fee, and approval by the Governor and Executive Council), most police
departments obtained a warrant from a police officer in the department. The Manchester Police
Chief testified in court that his department always asked Captains Couture, Shea, or Loveren to
issue any search warrants they needed.

Coolidge argued, and the Court agreed, that the purposes of the Fourth Amendment were
circumvented if the investigators could decide, on their own, whether to issue a warrant.
Quoting Justice Felix Frankfurter, the Court held:

"The security of one's privacy against arbitrary intrusion by the poligehich is at the core of the
Fourth Amendment-is basic to a free sety... The knock at the door, whether by day or by night, as a
prelude to a search, without authority of law but solely on the authority of the police, did not need the
commentary of recent history to be condemned... "

(403 US 454)

It was clear to the Supreme Court that a warrant had to be issued by a judge who had no
part in the investigation. Prosecutors and policemen simply cannot be asked to maintain the
requisite neutrality with regard to their own investigation. The Court spent relatively little time
disposing of the State's arguments on this point and quickly found that the warrants issued by
Attorney General Maynard were invalid. That meant that the 1951 Pontiac had been seized and
searched without a warrant. And that meant that the State would have to justify its search some

other way.

Exceptions to the Rule

In law, almost every rule has its exceptions, and the Fourth Amendment is no exception.
Despite the clear language requiring a warrant to search, the US Supreme Court has created
exceptions to the rule over the last two centuries. The State argued to the US Supreme Court
that the search of Coolidge's Pontiac, even without a warrant, was still legal, because it fell

under some of the exceptions. To be safe, the State argued three different theories.
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“...incident to arrest... "

The State's first theory was that the Pontiac had been seized "incident" to a valid arrest.
Coolidge was arrested at his house at the same time as the car was taken and towed away by
the police. The exception to the warrant requirement for a search "incident to arrest" is based on
the concern that a person being arrested might try to grab a weapon and harm the arresting
officer or might try to grab some evidence and dispose of it (for example, swallow drugs).
Therefore, police officers are allowed to search a person being arrested and the immediate area
around that person.

Since Coolidge was arrested inside his house and the car was (obviously) outside, it wasn't
in Coolidge's "immediate vicinity." Moreover, the car wasn't searched until two days later. The

Court had little trouble in disposing of this argument by the State.

"The Automobile Exception”

Since the days of Prohibition, when a bootlegger's car was stopped and searched, the US
Supreme Court has held that automobiles were a different kind of property. The exception was
based on the fact that cars have wheels and engines and can be easily moved from the scene of
the police stop. In other words, there may not be time to get a warrant before the car and its
contents are gone. Over the years, this has led to many difficult, convoluted, and inconsistent
decisions by the courts, and the rules regarding car searches are still not clear today.

In Coolidge's case, however, the Court had little trouble holding that the exception did not
apply to a parked car. There were various reasons why the search of Coolidge's car was
different from the usual case of a car stopped on the highway. Here the police had been
investigating Coolidge for two weeks, and he knew it. Therefore, he had plenty of time to
remove incriminating evidence from the car. The opportunity to search the car was not a
"fleeting" one, such as with a highway stop. Moreover, once Coolidge was arrested and taken to
the police station, and his wife and child were made to leave the house, police officers remained
to guard the house. Therefore, this was a situation where a valid warrant could have been
obtained to search the car. "Automobile" is not a magic word that does away with the warrant

requirement.

153

——
| —



"...in plain view... "

The State's last theory was that the Pontiac could be seized "because it was in plain view."
The police may seize evidence if it is in plain view during a legitimate search. An example of
this would be a search where a warrant allows police to search for stolen checks. While
searching a desk for stolen checks, the police come across packets of drugs. Even though their
warrant was for checks, the drugs were in plain view during the search and could be seized.
Another example would be the police officer who, while asking for a driver's license during a
traffic stop, sees a gun on the floor of the car. What the US Supreme Court points out is that in
each of these cases, the police had a legitimate prior justification for being on the scene.
Remember, the idea behind the Fourth Amendment is that the police cannot simply search a
person's property because they want to. They must prove to a judge that they have probable
cause.

However, because most evidence seized by the police is in plain view at the moment of
seizure, the Supreme Court delineated three requirements for a legitimate seizure of evidence
under the plain view doctrine. First, the police search must be legitimate, that is, either the
police have a warrant or their presence falls within one of the exceptions to the warrant
requirement. Second, finding the evidence must be inadvertent or accidental (the Supreme
Court in a later case ruled that this requirement no longer applies under the federal
constitution, although it is still required under New Hampshire’s state constitution). And third,
the incriminating character of the evidence must be “immediately apparent;” that is, the police
officer, upon viewing an item, must have probable cause to believe it is evidence of a crime.

The Court went on to rule that the plain view doctrine did not apply to the seizure of
Coolidge’s car because: “(t)he police had ample opportunity to obtain a valid warrant; they
knew the automobile’s exact description and location well in advance; (and) they intended to

seize it when they came upon Coolidge’s property.”

Arrest Warrants
Coolidge was arrested that night without an arrest warrant. Whether or not the Fourth

Amendment required a warrant for a person's arrest was an undecided question at the time.
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The practice at the time was to make the arrest without a warrant. Justice White, in his dissent,
argued that if the police can enter a person's house to arrest him without a warrant, then surely
it should be all right to search the house without a warrant. Justice Stewart, who wrote the
majority opinion, saw the same problem, but argued that to agree with Justice White would be
to "have read the Fourth Amendment out of the Constitution." Since it appears that the votes
weren't there to create a new rule requiring arrest warrants before arresting a man in his house,
Stewart saved that issue for another day, writing that it was not necessary to decide in
Coolidge's case.

The Court would later rule in another case that warrants are required for arrests in a
person's house. However, police officers may still arrest people without a warrant if the officer
witnesses the crime or if, in the case of a felony, the officer has probable cause to believe a crime

has been committed and the arrest can be made outside the person's home.

Epilogue

After the US Supreme Court reversed Coolidge’s conviction, the case was returned to the
Hillsborough County Superior Court for a new trial. This time, however, the hair and fiber
evidence linking Pamela Mason to Coolidge’s car would not be admitted because it was
obtained without a warrant and no exception applied. Facing this reality, then-Attorney
General Warren Rudman agreed in 1971 to a plea bargain, whereby Coolidge would plead
guilty to second-degree murder and receive a sentence of 19 to 25 years in the New Hampshire
State Prison.

Under the sentencing laws in place at the time, and because he had been incarcerated since
his arrest, Coolidge became eligible for parole in 1978. His first request for parole was denied.
His next parole hearing was in January 1982. Pamela Mason’s family member, state officials and
21,000 petition-signers opposed his release. The parole board nevertheless agreed to transfer
Coolidge to a prison in Virginia to prepare for his release. This move caused a public and
political outcry that led the New Hampshire Legislature to drastically change how defendants’
sentences are calculated. Before 1983, an inmate was given credit at sentencing for time earned

through good behavior, making him eligible for parole after serving only two-thirds of his
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minimum sentence. Under the new law, an inmate does not become eligible for parole until he
has served all of his minimum sentence. This “truth in sentencing” law led to longer periods of
incarceration and was an important factor in the substantial increase in the prison populations
in New Hampshire that began in the 1980s.

Edward Coolidge served his maximum sentence and was released from prison in 1991. He

lives in Virginia.

1. Due Process Under the Law

“No gprershall ... be deprived of | ife, |iberty, or
— Fifth Amendment to the United States Constitution

Barion Perry v. New Hampshire

Petitioner: Barion Perry

Respondent: State of New Hampshire

Citation: 565US .

Lawyers: Richard Guerriero, Michael Delaney, Nicole Saharsky, David Rothstein,
Christopher Johnson, Heather Ward, Lisa Wolford, Stephen Fuller,
Thomas Bocian, Susan P. McGinnis.

Started: August 15, 2008

Decided: January 11, 2012

Who Won:  State of New Hampshire

Decision: 8-1

Opinion: Justice Ginsburg

Around 3 a.m. on August 15, 2008, a Nashua resident called the police to report that
someone had just broken into a car in the parking lot of his apartment building. When Officer
Nicole Clay responded, she found the defendant, Barion Perry, in the parking lot holding two
car stereo amplifiers in his hands. A metal bat lay on the ground behind him. In response to the
officer’s question, Perry said he had found the amplifiers on the ground. A resident of the
building approached and told Officer Clay that the rear windows of his car had been smashed

and the speakers and the amplifiers of his car stereo were missing. He also alerted Officer Clay,

who by this time was joined by a second officer, that his neighbor, Nubia Blandon, had
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witnessed the break-in from her apartment. Officer Clay asked Perry to stay in the parking lot
with the other officer while she went into the apartment building to speak with the eyewitness.

After climbing to the fourth floor, Officer Clay met Ms. Blandon in the hallway outside her
open apartment door. Ms. Blandon told the officer that around 2:30 a.m., she saw from her
kitchen window a tall, African-American man roaming the parking lot and looking into cars.
He eventually opened the trunk of her neighbor’s car and removed a large box. When the police
asked for a more specific description of the man, she pointed to her kitchen window and said
the person she saw breaking into her neighbor’s car was standing next to the police officer in
the parking lot. That person was the defendant, Barion Perry.

About a month later, the Nashua police presented a photo identification array to Ms.
Blandon, but she was not able to pick out Perry. At trial, over the defendant’s objection, the
judge allowed the police officer to testify that Ms. Blandon had pointed out Perry from her
kitchen window as the man she had seen breaking into the car. A jury found the defendant
guilty of theft.

The defendant appealed his conviction to the New Hampshire Supreme Court. He argued
that his due process rights were violated because of the circumstances of Ms. Blandon’s
identification. Perry argued that her identification was unreliable because when she pointed
him out, he was standing next to a uniformed police officer, a situation that apparently
suggested that he was the perpetrator. The New Hampshire Supreme Court affirmed the
conviction, and Perry appealed to the United States Supreme Court.

The Perry case presented an interesting and different issue for the Supreme Court’s
consideration about which lower courts disagreed. In all previous cases involving eyewitness
identifications, the police had orchestrated the identification process. In Perry’s case, however,
the circumstances of the eyewitness identification were inadvertent. The State argued that a
defendant’s due process rights could not be violated unless the police had improperly
manipulated the identification procedure so that an eyewitness was likely to pick out the
particular suspect targeted by the police.

Perry disagreed and argued that it should not matter whether the police manipulated the

identification process. Eyewitness identification evidence is so powerful, prejudicial and fallible,
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that it must always be scrutinized by a judge for unfair suggestiveness and unreliability before a
jury should be allowed to hear it. Perry reasoned that if the identification is unreliable because
of an unfairly suggestive process, it does not matter whether the police orchestrated the process
or it was inadvertent. In either case, the eyewitness identification is infected.

In an 8-1 ruling, the Supreme Court agreed with the State and affirmed Perry’s
conviction. It held that the Due Process Clause requires a trial court to determine the reliability
of eyewitness identifications only when the police create the unnecessarily suggestive
circumstances.

The rule excluding from trial unreliable eyewitness identification evidence is intended to
“deter police from rigging identification procedures.” If police officers did not arrange the
procedure, due process does not require a pre-trial determination of the reliability of the
eyewitness identification. Rather, the identification may be challenged through the rights and
opportunities designed to test the reliability of any evidence: appointment of counsel, vigorous
cross-examination of witnesses, protective rules of evidence, jury instructions, particularly on
the fallibility of eyewitness identifications, and the constitutional requirement to prove guilt

beyond a reasonable doubt.

Why These Cases Matter Today

Coolidge’s case is one of the most important to arise out of New Hampshire. It clarified
some very important principles of search and seizure law. The Fourth Amendment and its
counterpart in the NH Constitution, Part I Article 19, are your protections against the power of
the government to search and arrest you and confiscate your property at will. Unlike most other
governments in the world, we have placed limits on the police to maintain the privacy of our
citizens. Only by constantly challenging the actions of the government, as Coolidge's lawyers
did, can we keep our freedoms.

The Perry opinion clarifies that due process requires a trial court to determine the reliability
of an eyewitness identification only when the police created the unnecessarily suggestive
circumstances of the identification. The rule excluding from trial unreliable eyewitness

identification evidence is intended to deter police from rigging identification procedures.
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However, if police officers did not arrange the procedure, due process does not require that the
court determine before trial that an eyewitness identification is reliable.
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Questions for Guided Reading

1. Why was Pamela Mason’s body not found immediately?

What facts demonstrate that this case was taken seriously by the police?
What happened while Edward Coolidge was taking a lie detector test?
Were the guns taken legally from the Coolidge residence? Explain.
What locations were searched under the authority of the search warrants?

The grand jury indicted Mr. Coolidge on two counts. What were they?

What new technique was used to analyze evidence for this case?

Qo oy O R OR D

Why did Coolidge say he had given police various versions of what he did on January

13, 1964?

9. Who signed the search warrants in this case? Why was this controversial?

10. Identify three exceptions to the requirement for police to obtain a search warrant.

11. Why did the automobile exception to the Fourth Amendment’s requirement for search
warrants not apply to the search of Coolidge’s car?

12. What are the two limitations to the plain view exception?

13. Why did Barion Perry challenge the eyewitness identification given by Ms. Blandon?

14. Why did the US Supreme Court affirm Mr. Perry’s conviction?

Activities and Research Ideas
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Students interested in search and seizure issues as they affect schools could research and
report on cases from the US Supreme Court. Two cases to use as a starting point for
their research are T.L.O. v. New Jersey69 US 325, which concerns smoking and evidence
of dealing drugs, and Vernonia School District v. Actory15 US 646, which is about
random drug testing of student athletes.

A further school-related issue yet to be decided definitively by the courts is whether
requiring students to pass through metal detectors to attend class is an unreasonable
search. Students who by law must attend school are in a somewhat different situation
than airline passengers who have other methods of transportation available. Divide
students into small groups to discuss this issue, reach a decision or a majority and
dissent. Then have each group report to the entire class.

Discuss with your students the impact of technology in the area of search and seizure.
In Katz v. United States389 US 347, the US Supreme Court gave police officers guidance
on search warrants for wiretaps of telephones. As technology has changed, do the same
rules apply? What if an officer inadvertently overhears someone using a cell phone?
What about social media such as Facebook? What are and what should be the rules for
using information obtained this way as evidence?

Ask a local police officer to be a guest speaker on the topic of search and seizure. You
might ask the officer to focus on the search of cars; for example, if a car is stopped for
running a red light, can it be searched? What if the officer smells the odor of marijuana?
Usually it does not take much for students to get involved with lots of questions for an

officer on this topic.
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Introduction

Five men from New Hampshire have been appointed to the United States Supreme
Court between 1789 and 1995. Three of these men although born in this state had spent most of
their professional lives in other states. Brief biographies of these three are included followed by
longer biographies for the two men, Levi Woodbury and David H. Souter, whose careers were
spent in New Hampshire prior to their appointments.

The first to be appointed was Nathan Clifford who was born in Rumney in 1803.
Admitted to the New Hampshire Bar in 1827, he moved to Maine in 1830 and spend the rest of
his life there or in Washington, D.C. He was nominated to the Supreme Court by President
Buchanan and served from 1858 until 1881 when he died.

Salmon Portland Chase was the second to serve and the first to be chief justice. He was
born in Cornish in 1808 and after graduating from Dartmouth College, spent most of his career
in Ohio. Having served as Secretary of the Treasury under President Lincoln, he was
nominated by him to become chief justice in 1864. During his tenure as chief justice, he
presided over the impeachment trial of President Andrew Johnson. He died in 1873.

Called the "New Hampshire Farmer" (Gunther, 1994, p.557) in the private
correspondence of a fellow justice, Harlan Fiske Stone was indeed born on a Chesterfield, New
Hampshire farm in 1872. Stone's career prior to becoming a Supreme Court justice was
primarily in New York City where he was both on the faculty of Columbia Law School and a
corporate lawyer. Stone was appointed to the court by President Coolidge in 1925 and served
as an associate justice until 1941. In that year he was nominated by President Franklin D.

Roosevelt to be chief justice, a position which ended with his death in 1946.
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Levi Woodbury

More interested in becoming president than remaining on the Supreme Court, Levi
Woodbury died before he could achieve his goal. Although denied his greatest desire, he
nonetheless served his country in many roles.

Born in Francestown on December 22, 1789, he was the second of ten children. Levi
attended the Francestown village school and was then sent to Atkinson Academy to prepare for
college. He attended Dartmouth College graduating with honors in 1809. To prepare for a
career in law, he studied at the Litchfield, Connecticut Law School and with Samuel Dana of
Boston and Judge Jeremiah Smith of New Hampshire. In 1812 he was admitted to the bar of the
state circuit court of Hopkinton and began his practice in Francestown.

Woodbury's interest in politics began early in his life and by the time he was practicing
law, he was a supporter of President Madison. By 1816 he was already the clerk of the New
Hampshire Senate and the following year he was appointed to the state's highest court, the
Superior Court, by Governor William Plumer. Because of his youth, he was called the "baby
judge”. (Bell, 1894, p.82).

Undoubtedly his career was helped by his marriage in 1819 to Elizabeth Williams Clapp
and by their establishment of a home in Portsmouth where many leading politicians lived,
worked and socialized. It is probable that having a father-in-law who was known as the
"richest merchant north of Boston" (Capowski, 1993, p.147) did not hurt his career in New
Hampshire politics either.

Woodbury's career as a state judge ended in 1823 with his election to be New
Hampshire's governor. Two years later he was elected to the New Hampshire House of
Representatives from Portsmouth and was immediately elected Speaker of the House. In June
of the same year, he was elected to represent New Hampshire in the United States Senate.
Throughout this period and for the rest of his career, Levi Woodbury was known as a very
thorough worker who spent many hours researching positions before writing speeches, judicial
opinions or reports.

President Andrew Jackson appointed Woodbury as Secretary of the Navy in 1831. One

of his first actions was to authorize money payments to sailors in place of the traditional spirit
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ration. (Rantoul, 1851, p.16). Other actions he took as Secretary were to advise against flogging
as a punishment and to practice rotation of officers among the good and bad posts. He also
recommended that the navy invest in the new invention, steam ships. When the president
nominated Roger B. Taney to become Chief Justice, Woodbury was appointed in 1834 to
succeed Taney as Secretary of the Treasury. During his term, his most significant achievement
was "THE NATIONAL DEBT WAS PAID OFF." (Rantoul, p.23). When Harrison was elected
president, he resigned and was returned to the U.S. Senate from New Hampshire in March
1841.

During the campaign of 1844, Levi Woodbury was seriously considered as a possible
vice presidential candidate to run with Polk. He was known as a conservative, states' rights
Jacksonian Democrat. Offered the position of ambassador to Great Britain by President Polk, he
refused as he had an earlier offer to be ambassador to Spain. Polk, however, did nominate him
to the United States Supreme Court where he served from 1845 until his death in 1851. Had he
lived he might have been a serious presidential candidate in place of Franklin Pierce.

On the court, he continued to be a strong supporter of states' rights and often was part of
the majority in the Taney court decisions. For example, he wrote the court's decision in Jones v.

Van Zandt (5 Howard 215) upholding the constitutionality of the Fugitive Slave Act of 1793.

Davi d H. Souter

Called the “stealth candidate” by the news media, David H. Souter is the last New
Hampshire resident to be appointed to the US Supreme Court. When President George H. Bush
announced his selection in the press room of the White House on July 23, 1990, most members
of the press present had no idea what Souter’s views were on the important issues of the day,
particularly his views on a woman'’s right to an abortion. Naturally, reporters tried to find
information about these views prior to hearings on his nomination held by the Senate Judiciary
Committee. They were unsuccessful.

Souter was born on September 17, 1939, in Melrose, Massachusetts. By 1950, he and his
parents had moved to Weare, New Hampshire. He graduated from Concord High School in

1957. (Weare did not have its own high school at that time.) He then went to Harvard
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University, graduating magna cum laude four years later with a major in philosophy and
elected to Phi Beta Kappa. He spent the next two years at Magdalen College, Oxford, on a
Rhodes Scholarship. He earned a degree in jurisprudence and upon returning to Harvard, he
attended Harvard Law School, graduating in 1966.

After graduation, he accepted a position with the law firm of Orr and Reno in Concord
where he participated in a general law practice. Two years later he was appointed assistant
attorney general for New Hampshire, prosecuting criminal cases. He was soon promoted to
deputy attorney general serving under Warren Rudman who later, as a senator, strongly
supported Souter’s nomination to the US Supreme Court. In 1976, Souter became attorney
general for Governor Meldrim Thomson. As attorney general he was strongly against casino
gambling in the state and he prosecuted protestors at the Seabrook Nuclear Power Plant, then
under construction. Also as attorney general, he appointed the state’s first female criminal
prosecutors.

Souter’s career as a judge began in 1978, when he was appointed to the NH Superior
Court. Five years later, Governor John Sununu nominated him to fill a vacancy on the NH
Supreme Court. On this court, he wrote opinions on a wide variety of topics as it was the
custom for justices to draw lots to determine who authored an opinion (unless they anticipated
dissenting with the majority). During oral arguments, he was known to ask lawyers tough
questions.

Prior to his nomination to the US Supreme Court in 1990, he was briefly a judge on the
US First Circuit Court. With little known about how he might rule on crucial issues coming
before the Court, reporters asked President Bush why he had selected this candidate. He
replied, “I have selected a person who will interpret the Constitution and in my view not
legislate from the federal bench.” Further questioning of the President revealed that he did not
have a so-called litmus test, such as a particular view of how any subsequent rulings on
abortion would be made.

Before 1929, presidential nominees for the Supreme Court, if questioned at all by the
Senate Judiciary Committee, were asked to testify in a private hearing. Like other nominees

since that date, David Souter was questioned publicly by the committee; in his case, for three
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full days starting on September 13, 1990. During that time he did not tell the senators how he
would rule on possible cases that could be heard by the court. He did, however, make clear to
them how important he thought precedent to be, and was confirmed by the Senate on October
2.

Souter became, according to some observers, an influential intellectual leader of the
mainstream members of the Court. National news media such as the New York Timesand the
Christian Science Monitowrote about his role within the Court. These articles emphasized his
scholarship, his role as a leader of the moderates among the justices, and his adherence to stare
decisigfollowing precedent unless the reasons to change are overwhelming, thus providing
stability). Contrary to what many people expected from a Bush appointee, Souter displayed a
special interest in religious liberty and other individual liberties.

Justice Souter retired from the Court effective on June 30, 2009 and returned to New
Hampshire. He continues to sit occasionally as a senior justice on the First Circuit Court of

Appeals.
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Suggestions for Student Research Projects

1. Compare and contrast the nominations, hearings and results of Hugo Black (member of
the Ku Klux Klan) and Douglas Ginsberg (marijuana user). Why was Black successful
and Ginsberg not?

2. Describe the confirmation hearings for Clarence Thomas, Robert Bork and Louis
Brandeis. Should there be major changes in the process of selecting and confirming
justices? If so, what are they?

3. Identify at least six of the 12 nominees that have been rejected by the Senate starting
with the presidency of George Washington, and the reasons for their rejections. Is there

a pattern for rejection based on political party? Other reasons?
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4. What factors do presidents consider when making nominations? Are there other factors
they should consider? Explain.

5. Research the changing nature of the influence exerted by the American Bar Association
on the nominating process. Describe what you believe the role of the Association should

be.

Primary Source Activity
Justice Woodbury and Fugitive Slaves
In the 1847 term of the Court, Justice Woodbury wrote the court’s opinion in a fugitive
slave case, WhartonJones v. John Van Zandrfhe facts in the case are summarized and excerpts
from the decision itself with questions for guided reading are provided. The decision itself may
be difficult for some students; with such groups you might just tell them the story, discuss it,

and ask them how they would have ruled and why.

Wharton Jones, Plaintiff, v. John Van Zandt

May 23, 1842 was not a good day for Wharton Jones, a resident of Boone County,
Kentucky. Nine of his slaves escaped and successfully made it across the state border into
Hamilton County, Ohio. The next day, a Sunday, two witnesses, Mr. Heffernan and Mr.
Hargrave, saw a covered wagon belonging to John Van Zandt being driven by a black man.
They followed the wagon and Mr. Hargrave ordered the driver to stop. The driver did so but
was then ordered by a voice from inside the wagon to drive over Hargrave. The driver then
whipped the horses, ran them against Hargrave’s horse, causing him to be thrown off.

Mr. Heffernan took up the pursuit and was successful in getting the reins of the horses
pulling the wagon. He then stopped the wagon and the driver jumped off and ran. Mr. Van
Zandt, a white man, emerged from the wagon and took the reins. He was later identified as the
person who had ordered the driver to run over Mr. Hargrave. Heffernan refused to let the
horses go; eight slaves were found in the wagon. Seven of them were captured by Heffernan

and Hargrave and taken to Covington, Kentucky, where they were jailed. Two men escaped.
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Mr. Van Zandt was asked at the scene of the capture if he knew the men in his wagon
were slaves. He replied that they were born free. Other witnesses later testified that he told
them it was a Christian act to free slaves.

Mr. Heffernan and Mr. Hargrave received $600 for capturing seven slaves. They both
testified against Mr. Van Zandt at his July 1843 trial. He was tried and convicted of concealing
and harboring a slave. Van Zandt was fined $500, which he refused to pay.

Judges in the US Circuit Court for the District of Ohio differed in order to bring
questions before the US Supreme Court. The US Supreme Court received lengthy briefs from
Attorney ]J.H. Morehead for Mr. Jones and from Attorneys Salmon P. Chase and William H.
Seward for Mr. Van Zandt. The court’s unanimous opinion was delivered by Justice Woodbury

(from New Hampshire).

3T T w"OUUUzUw. xbODPOO

Justice Woodbury and his colleagues ruled (46 US 215) that under the 1793 Fugitive
Slave Law, a person harboring a slave need not be notified in writing that the person he is
concealing is a fugitive slave. They further ruled that even if the slave’s master later recovered
the slave a person who had helped the slave in an attempted escape could be found guilty of
concealing a slave. They additionally ruled that the 1793 law was constitutional and that it did
not violate the provisions of the Northwest Ordinance. Mr. Justice Woodbury delivered the
opinion of the court.

This case comes here on a division of opinion in the US Circuit Court of Ohio.

The subject-matter of the original suit was debt for penalty of $500, under the act of
Congress of February 12, 1793, for concealing and harboring a fugitive slave belonging to the
plaintiff.

The certificate of division of opinion, as will be seen in the record, relates to various
questions, arising under two heads.

First, on rulings made at the trial, and secondly, on a motion in arrest of judgment.
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These questions extend to the unusual number of fourteen...because the questions
involved...possessed so wide and deep and interest, as to render it desirable they should come
under the revision of this court.

...Before entering on the examination of the points, it will make several of them more
intelligible, if we advert to the clause of the Constitution bearing on this subject, and the act of
Congress under which the action was instituted.

The former is, that “No person held to service of labor in one State, under the laws
thereof, escaping into another, shall, in consequence of any law or regulation therein, be
discharged from such service or labor, but shall be delivered up on claim of the party to whom
such service or labor may be due.” — Art.IV., Sect.2.

In respect to the statute, it will not be necessary to repeat here any of it, except portions
of the 3 and 4% sections: -

S.3. “And be it also enacted, That when a person, held to labor in any of the United
States, or in either of the territories on the northwest or south of the river Ohio, under the laws
thereof, shall escape into any other of the said States or Territory, the person to whom such
labor or service may be due, his agent or attorney, is hereby empowered to seize or arrest such
fugitive from labor.”

S.4. “And be it further enacted, that any person who shall knowingly and willingly
obstruct or hinder such claimant, his agent, or attorney, in so seizing or arresting such fugitive
from labor, or shall rescue such fugitive from such claimant, his agent or attorney, when so
arrested pursuant to the authority herein given or declared, or shall harbor or conceal such
person, after notice that he or she was a fugitive from labor, as aforesaid, shall, for either of the
said offenses, forfeit and pay the sum of five hundred dollars.” — 1 Statutes at Large, 303, 305,
Act of Feb. 12, 1793.

The first question at the trial on which a division arose was, in substance, whether the
“notice” referred to in the 4 section must be in writing.

No doubt exists with this court that it may be otherwise than in writing, if it only bring
home clearly to the defendant knowledge that the person he concealed was a “fugitive from

labor”.
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The offense consists in continuing to secrete from the owner what acts of Congress and
the Constitution, as well as the laws of several of the States, treat, for certain purposes, as
property, after knowing that claims of property exist in respect to the fugitive.

Now the act of Congress does not, in terms, require the notice to be in writing, nor does
the reason of the provision, nor the evil to be guarded against, nor any sound analogy.

The reason of the provision is merely, that the party shall have notice or information
sufficient to put him on inquiry, whether he is not intermeddling with what belongs to another.

If the information given to him, orally or in writing, is such as ought to satisfy a fair-
minded man that he is concealing the property of another, it is his duty under the Constitution
and laws to cease to do it any longer.

...Any other construction, too, would be suicidal to the law itself, as before a notice in
writing could be prepared and served on the defendant, the fugitives would be carried beyond
the reach of recovery in many cases, and in others would have passed into unknown hands.

...The next question relates to what constitutes concealment or harbouring of a slave,
within the meaning of this statute.

It seems from the facts, which by agreement are those reported in the printed case as
tried in the court below (2 McLean, 596), as well as those inserted in this record, that several
slaves, owned by the plaintiff in Kentucky, escaped from him and fled to Ohio, adjoining, and,
aided by some person not named, and when about twelve miles distant from their master’s
residence, were taken into a covered wagon by the defendant in the night, and driven with
speed twelve or fourteen miles, so that one was never retaken, though fresh suit was made for
the whole.

...There was a clandestine reception of the slaves, and without lawful authority, and a
concealment of them in a covered wagon, and carrying them onward and away, so as to deprive
the owner of their custody...it was done rapidly and in part under the shades of night.

...whether the act of Congress, under which this action is brought, is repugnant either to
the Constitution, or the ordinance “for the government of the territory northwest of the river

Ohio.”
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This court has already, after much deliberation, decided that the act of February 12,
1793, was not repugnant to the Constitution. The reasons for their opinion are fully explained
by Justice Story in Prigg v. Pennsylvanial6 Peters 611.

In coming to that conclusion they were fortified by the idea, that the Constitution itself
in the clause before cited, flung its shield, for security, over such property as in controversy in
the present case and the right to pursue and reclaim it within the limits of another State.

This is only carrying out, in our confederate form of government, the clear right of every
man at common law to make fresh suit and recapture of his own property within the realm. 3
Black. Com.4.

But the power by national law to pursue and regain most kinds of property, in the limits
of a foreign government, is rather an act of comity than strict right; and hence, as the property
in persons might not be recognized in some of the States in the Union, and its reclamation not
be allowed through either courtesy or right, this clause was undoubtedly introduced into the
Constitution, as one of its compromises, for the safety of that portion of the Union which did
permit such property and which otherwise might often be deprived of it entirely by its merely
crossing the line of an adjoining State. 3 Madison Papers, 1569, 1589.

The last question on which a division is certified relates to the ordinance of 1787 and the
supposed repugnancy to it of the act of Congress of 1793.

The ordinance prohibited the existence of slavery in the territory northwest of the river
Ohio among only its own people. Similar prohibitions have from time to time been introduced
into many of the old States. But this circumstance does not affect the domestic institution of
slavery, as other States may choose to allow it among their people, nor impair their rights of
property under it, when their slaves happen to escape to other States. These other States,
whether northwest of the river Ohio, or on the eastern side of Alleghenies, if out of the Union,
would not be bound to surrender fugitives, even for crimes, it being, as before remarked, an act
of comity, or imperfect obligation...But while within the Union, and under the obligations of
the Constitution and laws of the Union, requiring that this kind of property in citizens of other
States — the right to ”service or labor” — be not discharged or destroyed, they must not interfere

to impair or destroy it, but, if one so held to labor escape into their limits, should allow him to
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be retaken and returned to the place where he belongs. In all this there is no repugnance to the
ordinance. Wherever that existed, States still maintain their own laws, as well as the ordinance,
by not allowing slavery to exist among their own citizens. (4 Martin’s R. 385) But in relation to
inhabitants of other States, if they escape into the limits of States within the ordinance, and if the
Constitution allow them, when fugitives from labor, to be reclaimed, this does not interfere with
their own laws as to their own people, nor do acts of Congress interfere with them, which are
rightfully passed to carry these constitutional rights into effect there, as fully as in other
portions of the Union.

Before concluding, it may be expected by the defendant that some notice should be
taken of the argument, urging on us a disregard of the Constitution and the act of Congress in
respect to this subject, on account of the supposed inexpediency and invalidity of all laws
recognizing slavery or any right of property in man. But that is a political question, settled by
each State for itself; and the federal power over it is limited and regulated by the people of the
States in the Constitution itself, as one of its sacred compromises, and which we possess no
authority as a judicial body to modify or overrule.

Whatever may be the theoretical opinions of any as to the expediency of some of those
compromises, or of the right of property in persons which they recognize, this court has no
alternative, while they exist, but to stand by the Constitution and the laws with fidelity to their
duties and their oaths. Their path is a strait and narrow one, to go where that Constitution and
the laws lead, and not to break both, by travelling without or beyond them...

Order.

...it is the opinion of this court, -

1, That, under the fourth section of the act of 12t February, 1793, respecting fugitives from
justice, and persons escaping from the service of their master, on a charge for harbouring and
concealing fugitives from labor, the notice need not be in writing by the claimant or his
agent...and served on the person harbouring or concealing such fugitive, to make him liable to
the penalty of five hundred dollars under the act.

...4%. That receiving the fugitive from labor at three o’clock in the morning, at a place in the

State of Ohio, about twelve miles distant from the place in Kentucky where the fugitive was

171

——
| —



held to labor, from a certain individual, and transporting him in a closely covered wagon
twelve or fourteen miles, so that the boy escaped pursuit, and his services were thereby lost to
his master, is harbouring or concealing of the fugitive within the statute.

...9%. That the first and second counts contain the necessary averments, that Andrew, the
colored man, escaped from the State of Kentucky into the State of Ohio.

10, That said counts contain the necessary averments of notice that said Andrew was a
fugitive from labor within the description of the act of Congress.

...12% . That said counts are otherwise sufficient.

...It is thereupon now here ordered and adjudged by this court, that it be so certified to the said

Circuit Court of the United States for the District of Ohio.

Why is this Case Important?

This was the first chance for abolitionists to directly challenge the legality of the 1793
Fugitive Slave Act. Mr. Van Zandt was a conductor on the Underground Railroad, while Mr.
Hargrave and Mr. Heffernan were bounty hunters intent on locating missing slaves in return
for the reward money.

The court’s decision was a blow to abolitionists. The court ruled that slavery was a
political question for states to resolve. Whatever a judge’s own beliefs, he was supposed to

uphold the Constitution and the laws as passed by Congress.

Questions for Guid ed Reading of Wharton Jones v. John Van Zandt
1. What part of the US Constitution deals with fugitive slaves?
Which sections of the fugitive slave law enacted in 1793 were considered in this case?

Does a person accused of harboring a fugitive slave have to be given a written notice?

2
3
4. Why does Justice Woodbury say it is impractical to give people a written notice?
5. Describe how Van Zandt concealed and harbored the slaves.

6. Why does Woodbury say that the Constitution permits the recovery of fugitive slaves?
7. Why do the provisions of the Northwest Ordinance not apply to the slave, Andrew,

once he is in Ohio?
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10.

Seward, acting for Van Zandt, argued that slavery itself was illegal. Why does
Woodbury say the court won’t deal with this question?
What was the court’s decision?

What reasons do you think the US Supreme Court had for reaching this decision?
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St. Lawrence, Webb, Master

Trustees of Dartmouth College v. Woodward

Coe v. Town of Errol

Peirce v. State of New Hantpee

Collins v. State of New Hampshire

Northeast Airlines v. New Hampshire Aeronautics Commission
New England Power Company v. New Hampshire

Land Co. v. Saunders

Parker v. Winnipisogee Lake Cotton & Woolen Co.

land Il

Appointments of Justice Woodbury and Justice Souter

Il
Penhall ow v. Doane’s Administrators

Ayotte v. Planned Parenthood of Northern New England

\%

Fernandez v. Phillips

Munsey v. Clough

Drew v. Thaw

Vermont v. New Hampshire

New Hampshire v. Mainéboth)

Bradford Electric Company v. Clapper
Renaud v. Abbott

Supreme Court of New Hampshire v. Piper

Austin v. New Hampshire

-
S
M
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S
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Amendment |
Wooley v. Maynard
Poulos v. State of New Hampshire
Cox v. State of New Hampshire
Chaplinsky v. State of New Hampshi
Sweezy v. State of New Hampshire
Uphaus v. Wyman
DeGregory v. Attorney General of State of New Hampshire
Rosenblatt v. Baer

Monitor Patriot Co. v. Roy

Amendment IV

Coolidge v. State of New Hampshire

Amendment V

Barion Perry v. State of New Harabire

Amendment XI
Louisiana v. Jumel

New Hampshire v. Louisiana

Amendment XIV
Head v. Amoskeag Manufacturing Co.
H.P. Welch Co. v. State of New Hampshire
Keeton v. Hustler
Vachon v. State of New Hampshire
Town of Newton v. Rumery
Field v. Mans

Young v. United States
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To enable teachers of American history to utilize this book in conjunction with other resources,

this list by historical period is provided.

Revolutionary War

Penhall ow v. Doane’s Administrator

War of 1812

St. Lawrence, Webb, Master

Growth of the New Nation
Trustees of Dartmouth College v. Woodward
Peirce v. State of New Hampshire
Parker v. Winnipiseogee Lake Cotton & Woolen Co.

Justice Levi Woodbury

Civil War and Reconstruction
Louisianav. Jumel
New Hampshire v. Louisiana

Renaud v. Abbott

Industrial and Commercial Growth (1865 -1900)
Land Co. v. Saunders
Head v. Amoskeag Manufacturing Company
Coe v. Town of Errol

Collins v. State of New Hampshire

The Progressive Era
Munsey v. Clogh

Drew v. Thaw
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The Nineteen Twenties

Fernandez v. Phillips

The Great Depression and the Thirties
Bradford Electric Company v. Clapper
Vermont v. New Hampshire

H.P. Welch Co. v. State of New Hampshire

World War I
Chaplinsky v. State of New Hampshi

Cox v. State of New Hampshire

The Cold War
Poulos v. State of New Hampshire
Sweezy v. State of New Hampshire
Uphaus v. Wyman

DeGregory v. Attorney General of State of New Hampshire

The Sixties
Rosenblatt v. Baer
Monitor Patriot Co. v. Roy
Cooldge v. State of New Hampshire

Vachon v. State of New Hampshire

The Seventies
Wooley v. Maynard
Austin v. State of New Hampshire
New Hampshire v. Maine (1976)

Northeast Airlines v. New Hampshire Aeronautics Commission

177

——
| —



The Eighties and Nineties
Town of Newton v. Rumery
Field v. Mans
Keeton v. Hustler
New England Power Company v. New Hampshire
Supreme Court of New Hampshire v. Piper

Justice David Souter

The Twenty -first Century
New Hampshire v. Maine (2011)
Ayotte v. Planned Parenthood of Nleern New England
Young v. United States

Perry v. New Hampshire
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For various reasons, not every case from New Hampshire was included in this book. Listed
below are most of those that were excluded for various reasons, mostly because they are
concerned with very technical points of law rather than being of general interest.
Amoskeag National Bank v. Fairbanks 149 US 765

Bruce & Another v. Manchester & Keene Railroad 117 US 514

Concord First National Bank v. Hawkins 174 US 364

Dan’s City Used Cars v. Pelkey 569 US

Healy v. Ratta 292 US 263

Lord and Jenness v. Goddard 54 US 198

Nashua Savings Bank v. Anglo-American Land, Mortgage & Agency Co. 189 US 221
New Hampshire Department of Employment Security v. Pregent 417 US 903
Ogdensburg and Lake Champlain Railroad Co. v. Nashua and Lowell Railroad 112 US 311
Peck v. Jenness 48 US 612

Putnam v. United States 162 US 687

Railroad Company v. Androscoggin Mills 89 US 594

Ward v. Joslin 186 US 142

White v. State of New Hampshire 455 US 445

Whittmore v. Amoskeag National Bank 134 US 27
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Note:The following list is selective and is not all-inclusive. For help in locating materials, check
with your school librarian (media specialist) and/or your local public librarian. There are many
print sources available as well.

Information about the Courts Including Links to Other Resources

US Supreme Court: http://www.supremecourt.gov

Federal Courts: http://www.uscourts.gov

New Hampshire Courts: http://www.courts.state.nh.us

Text of US Supreme Court Opinions

US Supreme Court (does not have older opinions): http://www.supremecourt.gov

Oyez Project (multimedia archive of the Court with biographies of justices):

http://www.oyez.org

Findlaw: http://www .findlaw.com/casecode

Cornell Law (includes a search by author of opinions):

http://www.law.cornell.edu/supremecourt/text/home

Primary Sources for Teaching the US Consti tution
Library of Congress (guide to primary sources available online):

http://www.loc.gov/teachers/classroommaterials/primarysourcesets/constitution/pdf/teacher g

uide.pdf

National Archives (teaching guide with materials):

http://www.archives.gov/legislative/resources/education/constitution/

General Civics E ducation

Annenberg Classroom: http://www.annenbergclassroom.org

Bill of Rights Institute: http://billofrightsinstitute.org

Campaign for the Civic Mission of School: http://www.civicmissionofschools.org

Center for Civic Education: http://www.civiced.org/
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http://www.annenbergclassroom.org/
http://billofrightsinstitute.org/
http://www.civicmissionofschools.org/
http://www.civiced.org/

Civics in a Minute (short videos): http://www.takepart.com/video-series/civics-minute

Constitutional Rights Foundation: http://www.crfc.org/

iCivics (includes free games): http://www.icivics.org

NC Civic Education Consortium: http://humanities.unc.edu/civics/

NH Bar Association Law Related Education: http://www.nhbar.org/law-related-

education/default.asp

Rock the Vote -Democracy Day: http://democracyday.com/

Street Law: http://www.streetlaw.org/en/home
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abatement - reduction of taxes

admiralty court - court authorized to resolve disputes over shipping, navigation and commerce
both at sea and on navigable rivers and lakes

affirm - to uphold a lower court's decision
allege - to state without proof

amicus curiae - a friend of the court; a person or an organization who files a brief with the
Court in support of one party to a case

appeal - to request a rehearing of a case by a higher court
arraign - to call a person before a court to answer an indictment

bankruptc y - legal procedure to declare a person or company unable to pay debts. Assets are
then administered to benefit the creditors.

bond - a contractual promise by a borrower to repay a specified sum with interest by a certain
date

brief - a document filed by an attorney with an appellate court which includes the facts in the
case and legal arguments in support of the client

charter - a document issued by governmental authority to establish an educational institution, a
corporation or to grant ownership of land

confiscate - to seize by governmental authority

contempt of court - disobedience to or open disrespect for a court and/or court orders
contraband - anything that is illegal to possess

contract - a binding agreement between two or more parties

defamation - civil wrong of injuring a person's good name

defendant - person accused of breaking a law or a person required to make an answer in a
lawsuit

diversity jurisdiction - ability given to federal courts to hear cases involving state law if the
opposing parties are citizens of different states
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due process of law - idea that fair procedures must be followed if the government imposes a
burden on an individual

embezzlement - the fraudulent taking of property entrusted to one's care

eminent domain - the power of a government to make a person give the government part or all
of his property (See Part First, Article 12 of the New Hampshire Constitution and Amendment
V, United States Constitution.)

equity - resolution of a dispute based on fairness

extradition - process for returning a person accused of a crime to the state or country where the
offense occurred

felony - a serious crime

forgery - crime of falsely writing or altering a document

fugitive - person who tries to escape

gubernatorial - of or relating to a governor

immunity - protection from some action such as being charged with a crime or being sued

impressment - act of forcing someone into public service. For example, the British navy forced
unwilling Americans to serve as sailors.

indictment - a formal, written statement that expressed the findings of a grand jury and which
charges a person with an offense

injunction - a court order to stop a specific action or to enforce a rule

letters of marque and reprisal - documents issued by a government authorizing private ship
owners to arm their ships and to sail against an enemy's naval or commercial ships

libel - published defamation of a person
libels - formal documents that start an action in admiralty courts
misdemeanor - a minor crime; less serious than a felony

negligence - failure to use ordinary care
New Hampshire Bar Association - organization of attorneys admitted to practice law in this
state

original jurisdiction - authority given to a court to be the initial court to hear a particular type
of case
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pauperism - state of being dependent on public poor funds
per curiam - by the court

pro se - by oneself (representing self in court)

plaintiff - person who starts a lawsuit

police power - authority exercised by a government in domestic affairs (does not necessarily
involve police officers)

prerequisite - precondition
privateer - ship sailing under the authority of letters of marque and reprisal
redress - remedy for grievances

release-dismissal agreement - signed agreement in which a person charged with an offense
agrees not to sue government officials in return for having the charges dropped

reverse - to overturn the verdict of a lower court
reverse and remand - appellate court decision to overturn a lower court decision and to send
the case back to the lower court for further action

sedition - speech urging overthrow of the government or resistance to lawful authority
self-perpetuating - capable of renewing oneself indefinitely

seriatim - in a series; one by one

sovereign immunity - concept that the government cannot be sued in court without its consent

special master - person appointed by a court to discover all relevant information in a dispute
and to present recommendations to the court

statute of limitations - law assigning a time period after which legal action may not be taken
subpoena - legal document requiring a person to give testimony

subversive - person who tries to overthrow the existing government

syndic - person representing the creditors in a bankruptcy

usurp - to seize without any legal right

uttering - giving someone a fake document knowing it is not genuine

waive - to relinquish, to give up
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witness tampering - crime of trying to influence someone to either not testify or to testify
falsely in court

writ of certiorari - U.S. Supreme Court order granting the petitioner a review of his/her case

writ of habeas corpus - court order requiring a person already deprived of liberty be brought to
the judge to determine if the detention is legal

writ of mandamus - order compelling a government official to perform an official duty
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This bibliography is divided for the convenience of students and teachers. The first section lists
works that are general in nature; the second has more specialized works either by topic or by
time period.
GENERAL
Alderman, Ellen and Caroline Kennedy. The Right to Privacy. New York: Knopf, 1995.

Cox, Archibald. The Court and the Constitution. Boston: Houghton Mifflin, 1987.

Garraty, John A. Quarrels That Have Shaped the Constitution. New York: Harper, 1975.

Harrell, Mary Ann. Equal Justice Under Law. The Supreme Court in American Life.
Washington, D.C.: Supreme Court Historical Society, 1982.

Hyman, Harold M. and William M. Wiecek. Equal Justice Under Law. Constitutional
Development 1835-1875. New York: Harper, 1982.

Kelly, Alfred H., et. al. The American Constitution. Its Origins and Development. New York:
W.W. Norton, 1983.

Kutler, Stanley, ed. The Supreme Court and the Constitution. Readings in American
Constitutional History. New York: W.W. Norton, 1984.

Irons, Peter. The Courage of Their Convictions. New York: Free Press, 1988.

The Oxford Companion to the Supreme Court of the United States. New York: Oxford
University Press, 1992.

Schwartz, Bernard. A History of the Supreme Court. New York: Oxford University Press, 1993.

Swisher, Carl Brent. American Constitutional Development. Boston: Houghton Mifflin, 1943.

Wasby, Stephen L. The Supreme Court in the Federal Judicial System. New York: Holt,
Rinehart and Winston, 1978.

Woodward, Bob and Scott Armstrong. The Brethern. New York: Simon and Schuster, 1979.

186

——
| —



SPECIALIZED

Aldrich, J. In Re Petition of Harry Kendall Thaw for Writ of Habeas Corpus. New Hampshire:
no publisher listed, 1914.

Anderson, Leon. To This Day. Canaan, NH: Phoenix Publishing, 1981.

Apple, RW.,, Jr. "Bush's Move: Caution Wins". New York Times. 24 July 1990, A1+.
Baker, Paul R. Stanny. The Gilded Life of Stanford White. New York: Free Press, 1989.
Bell, Charles H. The Bench and Bar of New Hampshire. Boston: Houghton Mifflin, 1894.

Blocker, Jack S., Jr. American Temperance Movements: Cycles of Reform. Boston: Twayne
Publishers, 1989.

Carr, Robert K. The House Committee on Un-American Activities. 1945-1950. Ithaca, NY:
Cornell University Press, 1952.

Capowski, Vincent. "Levi Woodbury." The Supreme Court Justices. Ed. Clare Cushman.
Washington, D.C.: Congressional Quarterly, 1993.

Cole, Donald B. Jacksonian Democracy in New Hampshire, 1800-1851. Cambridge, MA:
Harvard University Press, 1970.

"Comments by President on His Choice of Justice." New York Times. 24 July 1990, A18.

Current, Richard N. Daniel Webster and the Rise of National Conservatism. Boston: Little,
Brown & Co., 1955.

"David Souter." Current Biography Yearbook, 1991. New York: H.W. Wilson Company, 1991.

Dowd, Maureen. "Souter, New Hampshire Judge, Named by Bush For High Court; No 'Litmus
Test' President Says." New York Times, 24 July 1990, Al+.

Fellman, David. The Defendant's Rights. New York: Rinehart and Company, 1958.

Gannett, Samuel S. Report of Special Commissioner Appointed to Locate and Mark the
Boundary Between the State of Vermont and the State of New Hampshire at the Points
Specified Herein. Washington, D.C.: Supreme Court of the United States, 1936. Reprinted by
the New Hampshire Land Surveyors Association, 1979.

Garrow, David J. "Justice Souter Emerges." New York Times. 25 September 1994, sec.6: 36+.
Greenhouse, Linda. "An 'Intellectual Mind'." New York Times. 24 July 1990, Al+.

Gunther, Gerald. Learned Hand. The Man and the Judge. New York: Knopf, 1994.
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Hickey, Donald R. The War of 1812: A Forgotten Conflict. Urbana: University of Illinois Press,
1989.

Maclay, Edgar Stanton. A History of American Privateers. 1899. New York: Burt Franklin,
1968.

New Hampshire Attorney General. Report on Subversive Activities. By Louis C. Wyman.
Manchester, NH: Granite State Press, 1955.

New Hampshire Interim Commission on Subversive Activities. Report. Concord, NH: no
publisher listed, 1950.

Paine, Ralph D. The Old Merchant Marine. New Haven: Yale University Press, 1919.
Proceedings in Relation to the Death of Judge Woodbury. In 12 USii-v.

Rantoul, Robert ]J. Eulogy on the Hon. Levi Woodbury, Pronounced at Portsmouth, N.H.,
October16, 1851, at the Request of the City Government. Portsmouth, NH: C.W. Brewster and
Son, 1852.

Remini, Robert V. Andrew Jackson and the Course of American Democracy. vols. Il and III.
New York: Harper and Row, 1081-1984.

Scheiber, Harry N. Abbot-Downing and the Concord Coach. Concord, NH: New Hampshire
Historical Society, 1989.

Shirley, John M. The Dartmouth College Causes and the Supreme Court of the United States.
St. Louis: G.I. Jones, 1879.

Sullivan, John J. "David H. Souter." The Supreme Court Justices. Ed. Clare Cushman.
Washington, D.C.: Congressional Quarterly, 1993.

Turner, Lynn Warren. The Ninth State: New Hampshire's Formative Years. Chapel Hill:
University of North Carolina Press, 1983.

Turner, Lynn W. William Plumer of New Hampshire, 1759-1850. Chapel Hill: University of
North Carolina Press, 1962.

Upton, Richard Francis. Revolutionary New Hampshire. Port Washington, NY: Kennikat
Press, 1970.

Winslow, Richard E., III. "Wealth and Honour." Portsmouth During the Golden Age of
Privateering, 1775-1815. Portsmouth, NH: Portsmouth Marine Society, 1988.

"Woodbury, Levi." Dictionary of American Biography. 1936.
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